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I. INTRODUCTION 

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States between 1 January 1994 and 31 

December 1994 ("Appeals Chamber" and 'Tribunal", respectively) is seized of appeals by Aloys 

Simba ("Appellant") and the Prosecution against the Judgement and Sentence rendered by Trial 

Chamber I on 13 December 2005 in the case The Prosecutor v. Aloys Simba ("Trial ~ud~ement").' 

A. Background 

2. The Appellant, Aloys Simba, was born in 1938 in Musebeya Commune, Gikongoro 

Prefecture, Rwanda. The Appellant is a retired lieutenant colonel, a member of the "Comrades of 

the fifth of July", who participated in the coup d'itat that brought former President Juvknal 

Habyarimana to power in 1973, and was a member of parliament from 1989 to 1993.' 

3. The Appellant was tried on the basis of an amended indictment dated 10 May 2004 

("Indi~tment"),~ which charged him with individual criminal responsibility for hls alleged 

participation in five massacres committed against the Tutsi population in the Gikongoro Prefecture 

and in the Butare Prefecture between 14-29 April 1994.~ At the close of trial, the Prosecution 

withdrew the charges of complicity in genocide (Count 2) and of murder as a crime against 

humanity (Count 4) and declined to pursue a conviction for superior responsibility under Article 

6(3) of the Statute of the Tribunal ("~tatute").' The Trial Chamber found the Appellant guilty of 

genocide (Count 1) based on his participation in a joint criminal enterprise ("JCE") to kill Tutsi 

civilians at Murambi Technical School and Kaduha ~ a r i s h . ~  It also convicted him of extermination 

as a crime against humanity (Count 3), based on the same facts underlying the count of genocide.7 It 

imposed a single sentence of 25 years' impi~onrnent,~ with credit being given for time already 

served since he was arrested in Senegal, on 27 November 2001.~ .. 
' The Prosecutor v. Aloys Simba, Case No. ICTR-01-76-T, Judgement and Sentence, 13 December 2005 ("Trial 
Judgement"). For ease of reference, two annexes are appended to this Judgement: Annex A: Procedural Background; 
Annex B: Cited MaterialsfDefied Terms. 
2 Trial Judgement, paras 7,54,56. 

The Trial Judgement erroneously refers to the "Indictment of 6 May 2004" (Trial Judgement, para. 4). The Amended 
Indictment annexed to the Trial Judgement was filed on 10 May 2004. 
'Trial Judgement, para. 10. 

Trial Judgement, para. 13. 
Trial Judgement, paras 419,427. 
' Trial Judgement, paras 426-427. 

Trial Judgement, para. 445. 
Trial Judgement, paras 444,446. 
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B. The Aooeals 

4. The Appellant appeals his convictions and challenges his sentence.'' He alleges several 

errors of law relating to his right to a fair trial (Ground I), the burden of proof (Ground 2) and the 

assessment of evidence (Ground 3). The Appellant submits that the Trial Chamber erred by making 

contradictory findings (Ground 4) and failing to give a reasoned opinion on certain elements of 

evidence (Ground 5). He alleges several errors relating to the Trial Chamber's findings concerning 

his criminal responsibility as a participant in a JCE (Ground 6), and in particular his responsibility 

for genocide (Ground 7) and extermination as a crime against humanity (Ground 8). He submits 

that the Trial Chamber committed errors of fact, in particular regarding his presence at Murambi 

Technical School and Kaduha Parish on 21 April 1994 (Ground 9) and the Public Meeting in 

Ntyazo on 22 May 1994 (Ground 10). He further submits that the Trial Chamber erred by distorting 

facts (Ground 1 I), in assessing his alibi (Ground 12), and in taking certain interlocutory decisions 

(Ground 13). Finally, the Appellant presents several challenges to the verdict and the sentence of 25 

years' imprisonment imposed upon him (Ground 14). 

5. The Prosecution responds that all grounds of appeal raised by the Appellant should be 

dismissed." 

6. The Appeals Chamber points out that several aspects of the Appellant's grounds of appeal 

are inextricably intertwined. Therefore, for ease of analysis, related grounds of appeal have been 

grouped together. Further, the Appeals Chamber will address the Appellant's grounds of appeal in 

an order different from that presented. 

7. The Prosecution presents two grounds of appeal.'' The Prosecution claims that the Trial 

Chamber erred when not finding the Appellant criminally responsible for his participation in the 

Cyanika Parish Massacre of 21 April 1994 (Ground 1). It also submits that the Trial Chamber erred 

. 
LO Notice of Appeal, filed in French on 22 June 2006 ("Simba Notice of Appeal"); Appellant's Brief, originally filed in 
French on 6 September 2006 and refiled in French on 16 October UM6 ("Sirnba Appeal Brief'); Simba Brief in Reply, 
filed in French on 2 March 2007 ("Simba Reply"). 

Respondent's Brief, originally filed on 24 November 2006 and refiled on 1 December 2006 following the Order 
Concerning the Prosecution's Respondent's Brief, 30 November 2006 ("Prosecution Response"). 

Prosecutor's Notice of Appeal, filed on 12 January 2006 ("Prosecution Notice of Appeal"); Prosecutor's Appellant's 
Brief, filed on 27 March 2006, as amended by the Corrigendum to Prosecutor's Appellant's Brief, filed on 28 March 
2006 ("Prosecution Appeal Brief'); Prosecutor's Brief in Reply, filed on 31 October 2006 ("Prosecution Reply"). On 17 
August 2006, the Appeals Chamber dismissed a Prosecution request to add two new grounds of appeal (see The 
Prosecutor v. Aloys Simba, Case No. ICTR-01-76-A, Decision on 'F'rosecut~r's Motion for Variation of Notice of 
Appeal Pursuant to Rule 108'. 17 August 2006 ("Decision on Motion for Variation of Notice of Appeal of 17 August 
2006")). Accordingly, the Appeals Chamber will not consider the arguments made in the Prosecution Appeal Brief 
which are related to these additional grounds of appeal. 

4 
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in imposing a single sentence of 25 years' imprisonment on the Appellant (Ground 2). The 

Appellant objects to the grounds of appeal raised by the   rose cut ion.'^ 

C. Standards of A~pellate Review 

8. The Appeals Chamber recalls some of the applicable standards of appellate review pursuant 

to Article 24 of the Statute. Article 24 addresses errors of law whlch invalidate the decision and 

errors of fact which occasion a miscarriage of justice. A party alleging an error of law must advance 

arguments in support of the submission and explain how the error invalidates the decision. 

However, even if the appellant's arguments do not support the contention, the Appeals Chamber 

may step in and, for other reasons, find in favour of the contention that there is an error of law.14 

9. As regards errors of fact, it is well established that the Appeals Chamber will not lightly 

overturn findings of fact made by a Trial Chamber. Where an erroneous finding of fact is alleged, 

the Appeals Chamber will give deference to the Trial Chamber that received the evidence at trial, as 

it is best placed to assess the evidence, including the demeanour of witnesses. The Appeals 

Chamber will only interfere in those findings where no reasonable trier of fact could have reached 

the same finding or where the finding is wholly erroneous. Furthermore, an erroneous finding of 

fact will be quashed or revised only if the error occasioned a miscarriage of justice." 

10. A party cannot merely repeat on appeal arguments that did not succeed at trial, unless it can 

demonstrate that the Trial Chamber's rejection of those arguments constituted an error warranting 

the intervention of the Appeals Chamber. Arguments which do not have the potential to cause the 

impugned decision to be reversed or revised may be immediately dismissed by the Appeals 

Chamber and need not be considered on the merits.16 

11. In order for the Appeals Chamber to assess arguments on appeal, the appealing party must 

provide precise references to relevant transcript pages or paragraphs in the decision or judgement to 

which the challenge is made.17 Further, the Appeals Chamber cannot be expected to consider a 

party's submissions in detail if they are obscure, oontradictory, vague or suffer from other formal 

l3 Simba Respondent Brief, filed in French on 18 October 2006 ("Simba Response"). 
14 Muhimana Appeal Judgement, para. 7; Ntagemra el aL Appeal Judgement, para. 11. 
l5 Ntagerura et al. Appeal Judgement, para. 12; Semanza Appeal Judgement, para. 8; Niyitegeka Appeal Judgement, 
y a .  8. 

Muhimana Appeal Judgement, para. 9; Ndindabahizi Appeal Judgement, para. 11; Gacumbitsi Appeal Judgement, 
para. 9; NaletiliC and Martinovid Appeal Jndgement, para. 13; BlaSkiC Appeal Judgement, para. 13; KordiC and terkez 
Appeal Judgement, para. 21. 
" Practice Direction on Formal Requirements for Appeals from Judgement, 4 July 2005 ("Practice Direction on 
Appeals of 4 July 2005'1, para. 4(b). See also Muhimana Appeal Judgement, para. 10; Ndindabahizi Appeal Judgement, 
para. 12; Gacumbitsi Appeal Judgement, para. 10. 

5 
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2233lH 
and obvious insufficiencies.18 Finally, the Appeals Chamber has inherent discretion in selecting 

which submissions merit a detailed reasoned opinion in writing and will dismiss arguments which 

are evidently unfounded without providing detailed reasoning.'9 

IS Muhimana Appeal Judgement, para. 10; Ndindabahizi Appeal Judgement, para. 12. 
l9 Muhimana Appeal Judgement, para. 10; Gacumbitsi Appeal Judgement, para. 10. 

6 
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11. THE APPEAL OF ALOYS SIMBA 

A. Interlocutorv Decisions 

12. The Appellant challenges, on various grounds, a series of interlocutory decisions made by 

the Trial Chamber. The Appeals Chamber notes that none of the errors alleged was pleaded 

properly in the Appellant's Notice of Appeal, which merely lists the decisions challenged and states 

with respect to each one that the Trial Chamber "erred" or "erred in law" in denying the defence 

motions underlying these  decision^.'^ The notice thus fails to indicate the substance of the alleged 

errors and the relief sought as required by Rule 108 .of the Tribunal's Rules of Procedure and 

Evidence ("~ules").'' However, the Prosecution does not object to this failure, arguing instead that 

the Appeal Brief itself suffers from similar shortcomings. Where an Appellant fails to properly raise 

its argument and the Prosecution fails to object, the Appeals Chamber possesses the discretion to 

consider the Appellant's arguments in order to ensure the fairness of the proceedings. It chooses to 

do so in the instant case. 

1. Decisions on Site Visits (31 January and 4 Mav 2005) 

13. The Appellant alleges that the Trial Chamber erred in law by rejecting two Defence requests 

for on-site visits in ~wanda." Based on the "discovery of new information" he submits that such an 

on-site visit would have enabled the Trial Chamber to obtain this information at the time when he 

made the requests.23 This would have had presumably cast doubt on the Trial Chamber's findings 

regarding the Appellant's presence at both Murambi Technical School and Kaduha ~ar i sh . '~  

14. The Prosecution responds that the interlocutory decisions were not subject to any 

application by the Appellant for leave to appeal.25 It submits that the Trial Chamber's decisions 

denying the requests are supported by the Tribunal's established jurisprudence and that the Trial 

Chamber did not commit any error in taking these de~isions.'~ 

20 Simba Notice of Appeal, III-1 to II-6. 
2' See also Practice Direction on Appeals of 4 July 2005, para. l(c)(i), providing that a Notice of Appeal shall contain 
"the grounds of appeal, clearly specifying in respect of each ground of appeal [...I any alleged error on a question of law 
invalidating the decision [...I". 

Simba Notice of Appeal, a - 1  and III-2; Simba Appeal Brief, paras 395-397, referring to The Prosecutor v. Aloys 
Simba, Case No. ICTR-01-76-T, Decision on the Defence Request for Site Visits in Rwanda, 31 January 2005 
("Decision on Site Visits of 31 January 2005"); The Prosecutor v. Aloys Simba, Case No. ICTR-01-76-T, Decision on 
Renewed Request for Site Visits in Rwanda, 4 May 2W5 ("Decision on Site Visits of 4 May 2005"). 
23 Simba Appeal Brief, para. 396. 
" Simba Appeal Brief, para. 396. See also Simba Reply, paras 136, 138,139, 141. 

hsecution Response, para. 191. 
26 P~osecution Response, paras 196-198. 
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15. In its Decision of 31 January 2005, the Trial Chamber dismissed the Defence request for on- 

site visits, noting that "a number of photographs and maps have been tendered into evidence" and 

that "[als the trial proceeds, it is expected that more evidence from Defence witnesses will shed 

light on the relevant locations and that additional photographs, maps and measurements will be 

submitted for consideration"." It concluded that at that stage of the trial it was not persuaded that 

the requested visits would "be instrumental in the discovery of the truth and determination of the 

matter before the Chamber", but left it open to the Defence to renew its request later if required." 

On 4 May 2005, the Trial Chamber dismissed a renewed Defence request for site visits, finding that 

"the evidence on the record is sufficient to allow the Chamber to make a proper assessment of the 

credibility of the witnesses and the charges against the ~ c c u s e d " . ~ ~  

16. The Appeals Chamber notes that "managerial decisions, such as whether to make a site visit, 

are left to the discretion of the Trial In the instant case, the Appellant does not 

demonstrate that the Trial Chamber abused its discretion in finding that site visits were unnecessary 

to assess the credibility of the evidence and the charges against the Appellant. The Appellant's 

challenge to the Trial Chamber's decisions solely rests on purportedly "newly discovered material" 

which does not form part of the trial record, and which the Appeals Chamber will therefore not 

con~ider.~' No further argument is submitted by the Appellant on this issue. Accordingly, these sub- 

grounds of appeal are dismissed. 

2. Decision on the Admmion of Certain Exhibits (7 July 2005) 

17. The Appellant challenges the Trial Chamber's Decision on the Admission of Certain 

~xhibits,~' in which it denied the Appellant's request to admit several exhibits on the ground that 

the Appellant had not been questioned on the basis of these documents, despite having identified 

them during his examination-in-chief. These exhibits include two written statements of a person 

whom the Appellant intended to call as a witness in his defence but who eventually refused to 

testify (BJKl), a pro justitia statement of Simon Bikindi as well as a copy of his passport, and a 

letter from Marcel ~ a t s i n z i . ~ ~  The Appellant clairq, however, that he had indeed been questioned 

" Decision on Site Visits of 31 January 2005, para. 2. 
Decision on Site Visits of 31 January 2005, para. 3. 

" Decision on Site Visits of 4 May 2005, para. 2. 
Galid Appeal Judgement, para. 50. 

'' The Appeals Chamber will consider below under Sections D and E the Appellant's arguments related to the 
credibility of the Prosecution and Defence witnesses who testified in relation to the massacres at Murambi Technical 
School and Kaduha Parish. 
" Simba Notice of Appeal, III-3, refemng to The Prosecutor v. Aloys Simba, Case No. ICTR-2001-76-T, Decision on 
the Admission of Certain Exhibits (Comgendum), 7 July 2005 ("Decision on the Admission of Certain Exhibits of 7 
July 2005'1. 
'"imba Appeal Brief, para. 399, referring to Decision on the Admission of Certain Exhibits of 7 July 2005, paras 9-10. 

8 
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during his examination-in-chief about the documents relating to Simon ~ i k i n d i ~ ~  and the letter from 

Marcel ~atsinzi," and submits that he referred to BJKl during his testimony several He 

affirms that the Trial Chamber violated his right to a fair trial by rejecting these pieces of 

evidence.37 The Appellant finally asserts that BJKl was the only witness able to corroborate the 

Appellant's entire alibi and since BJKl refused to testify before the Tribunal, the admission of his 

statements was crucial to the Appellant's defence.38 

18. The Prosecution responds that the Appellant's challenge to the Decision on the Admission 

of Certain Exhibits of 7 July 2005 suffers from deficiencies which render it inadmissible under 

Article 24 of the It further submits that, given that the Appellant was not questioned on 

the basis of these documents, it was well within the Trial Chamber's discretion not to "require their 

admission to provide additional context for the Accused's exa~nination".~~ The Prosecution submits 

that the Appellant fails to demonstrate any error in the exercise of the Trial Chamber's discretion 

which would necessitate appellate inte~ention.~'  

19. The Appeals Chamber recalls that the decision to admit or exclude evidence pursuant to 

Rule 89(C) of the Rules is one that falls within the discretion of the Trial Chamber and therefore, 

warrants appellate intervention only in limited circu~nstances.~~ It further recalls that in exercising 

its discretion to admit witness testimony, the Trial Chamber shall be guided by the general 

principle, enshrined in Rule 90(A) of the Rules, that witnesses be heard directly by the Chambers. 

20. The Appeals Chamber recognises, however, that there are well established exceptions to the 

Tribunal's preference for direct, live, in-court testimony43 and agrees with the Trial Chamber's 

reasoning that, as a matter of law, statements of non-testifying individuals used during cross- 

examination may be admitted into evidence, even if they do not conform to the requirements of 

34 Simba Appeal Brief, para. 401. - 
35 Simba Appeal Brief, para. 402. 
36 Simba Appeal Brief, para. 400. 
" Simba Appeal Brief, para. 403. 
38 Simba Appeal Brief, para. 400. 
39Prosecution Response, para. 202. 
40 Prosecution Response, para. 205, quoting Decision on the Admission of Certain Exhibits of 7 July 2005, para. 10. 
" Prosecution Response, paras 206207,209. 
" Prosecutor v. Thdoneste Bagosora et al., Case Nos. ICTR-98-41-AR93 & ICTR-98-41-AR93.2, Decision on 
Prosecutor's Interlocutory Appeals Regarding Exclusion of Evidence, 19 December 2003, para. 11. See also NaletiliC 
and ManinoviCAppeal Judgement, para. 257; KordiCand &kez Appeal Judgement, para. 236. 
43 For instance, Rule 90(A) of the Rules provides that a Chamber may order that a witness be beard by means of 
deposition under Rule 71 of the Rules, and Rule 92 bis of the Rules allows for the admission of written witness 
statements in lieu of oral testimony which do not go to proof of the acts and conduct of the accused as charged in the 
indictment. 

9 
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Rules 90(A) and 92bis of the Rules, provided the statements are necessary to the Trial Chamber's 

assessment of the witness's credibility and are not used to prove the truth of their contents.44 

21. The Appeals Chamber notes that the Trial Chamber, after having reviewed the transcript of 

the examination-in-chief and cross-examination of the Appellant, found that he had not been 

questioned on the basis of BJKl's statements, the pro justitia statement or passport of Simon 

Bikindi, or the letter from Marcel Gatsinzi and therefore did "not require their admission to provide 

additional context for the [Appellant's] examination"!' 

22. The Appeals Chamber observes, however, that the Appellant was in fact questioned on the 

basis of the documents relating to Simon ~ i k i n d i ~ ~  and the letter of Marcel Gatsinzi during his 

examination-in-chief!7 Despite this, and putting aside the relevance of the distinction, if any, 

between the Appellant being questioned on the basis of the documents during his examination-in- 

chief rather than during his cross-examination, the Appeals Chamber considers that the Appellant 

has failed to demonstrate how the Trial Chamber's decision to exclude these documents affected the 

verdict!' The Appeals Chamber recalls that arguments of a party that do not have the potential to 

cause the impugned decision to be reversed or revised may be immediately dismissed by the 

Appeals Chamber and need not be considered on the merits.49 

23. Tuning to the Appellant's claim that the contents of BJKl's statements would have 

corroborated his alibi, the Appeals Chamber observes that the Appellant does not allege that he was 

questioned on the basis of these statements but rather claims that they should have been admitted "if 

only pursuant to Rule 93(C) (sic) of the Rules [...I, especially as the Appellant referred to [...I 
BJKl several times during his testimony".50 

24. The Appeals Chamber notes that the Trial Chamber could have admitted BJKl's statements 

solely on the basis that they had been necessary to the assessment of the Appellant's testimony. The 

Appellant, however, fails to provide any specific reference to BJKl's statements which would have 

provided the necessary additional context to his testimony. Moreover, it should be recalled that 
.I 

* Decision on the Admission of Certain Exhibits of 7 July 2005, para. 7. See also T. 3 November 2004 pp. 37-38; 
Akuyesu Appeal Judgement, para. 134. 
45 Decision on the Admission of Certain Exhibits of 7 July 2005, para. 10. 
46 Simba Appeal Brief, para. 401. 
4' T. 23 March 2005 pp. 23-29 and 43-48. 
48 The Appeals Chamber notes that the letter of Marcel Gatsinzi merely establishes that the Appellant and Marcel 
Gatsinzi only met once, after 5 July 1994, without providing any information which could support the Appellant's case 
(Simba Appeal Brief, AM~X 37); the admission of the documents related to Simon Bikindi was sought in order to 
challenge Witness KEI's testimony relating to the allegations of paragraphs 67 and 68 of the Indictment under Count 4, 
Murder as a Crime Against Humanity (T. 23 March 2005 p. 41). for which the Appellant was found not guilty by the 
Trial Chamber (Trial Judgement, para. 427.) 
49 See above Chapter I, Section C, para. 10. 
'' Simba Appeal Brief, para. 400. 
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"[c]orroboration is simply one of many potential factors in the Trial Chamber's assessment of a 

witness" credibility".51 It is indeed well established that the trier of fact is far better suited to the 

task of assessing the credibility of witnesses,52 and here the Appellant has not demonstrated any 

error on the part of the Trial Chamber in assessing his credibility. 

25. Accordingly, this sub-ground of appeal is dismissed. 

3. Decisions on Defence Reauests related to Witnesses YH and KXX (23 Se~tember and 10 

November 2004) 

26. The Appellant claims that the Trial Chamber erred when it rejected his oral motions 

requesting the Prosecution to investigate Prosecution Witness YH, "for crimes and false testimony" 

in relation to alleged discrepancies between the witness's self-incriminating testimony before the 

Trial Chamber and his confession given to officials in ~ w a n d a . ~ ~  The same error is alleged in 

relation to Prosecution Witness KXX, for similar reasons.54 The Appellant submits that the Trial 

Chamber further erred when it denied his request for a report on whether prosecutions were 

underway against Witnesses YH and KXX.'~ The Appellant finally requests that the Appeals 

Chamber invalidate their testimonies, pursuant to Rule 95 of the Rules, "as well as their effects on 

the [Trial] ~ u d ~ e m e n t " . ~ ~  

27. The Prosecution responds that the Trial Chamber properly exercised its discretion when 

assessing the evidence provided by Witnesses YH and KXX57 and that the Appellant fails to show 

how the Trial Chamber's denial of the Appellant's request for a report on the Prosecution's 

investigation on these two witnesses constitutes an error capable of invalidating the Trial 

Chamber's verdict. It further affirms that the Trial Chamber correctly based the challenged 

decisions on Articles 15(2) and 17 of the Statute, according to which the Prosecution evaluates and 

decides independently whether to initiate proceedings.58 

" Ntakirutimana Appeal Judgement, para. 132. . 
52 Ntakirutimana Appeal Judgement, para. 177. See also Musema Appeal Judgement, para. 18. 
53 Simba Notice of Appeal, JI-4, III-6, referring to The Prosecutor v. Aloys Simba, Case No. Im-01-76-T. Decision 
on Defence Request for Information Related to Witnesses YH and KXX, 10 November 2004 ("Decision on the Request 
for Information Related to Witnesses YH and KXX of 10 November 2004"). and to the oral decision of 23 September 
2004 ("Simba Oral Decision of 23 September 2004"). See also Simba Appeal Brief, paras 404-405. 
" Simba Appeal Brief, para. 406. " Simba Notice of Appeal, III-6 Simba Appeal Brief, paras 407-408, referring to The Prosecutor v. Aloys Simba, Case 
No. ICTR-2001-764, RequQte de la dkfinse en vue d'enjoindre au Procureur d'avoir d foumir la preuve que des 
poursuites judiciaires ont kt6 engagkes contre les tdmoins "KXX" et "YH" lesquels se sont accusks du crime de 
gknocide, 25 October 2004 ("Simba Defence Motion of 25 October 2004") and Decision on the Request for Information 
Related to Witnesses YH and KXX of 10 November 2004, paras 4-5. 
56 Simba Appeal Brief, paras 409.41 1.  
'' Prosecution Response, paras 214-215, referring to Trial Judgement, paras 164-169. 

Prosecution Response, para. 216. 
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28. The Appeals Chamber notes that the oral motion brought by the Appellant before the Trial 

Chamber on 23 September 2004 sought directions by the Trial Chamber to the Prosecution to 

initiate investigations concerning Witness YH's alleged participation in the genocide and his 

alleged false testimony.59 On the same day, in an oral decision, the Trial Chamber rejected both 

requests. In relation to Witness YH's alleged participation in the genocide, the Trial Chamber stated 

that the Prosecutor has the discretionary power to initiate investigations with respect to crimes that 

fall within the Tribunal's mandate. With regard to the allegation of false testimony, the Trial 

Chamber did not find it expedient to make any order under Rule 91 of the ~ u l e s . ~ '  The next day, the 

Appellant requested that the Trial Chamber "consider the implementation of Rule 91 of the Rules 

[...I" in relation to Witness KXX's testimony.61 The Trial Chamber dismissed the Appellant's 

request to implement Rule 91 of the Rules in respect of Witness KXX on the same basis that it had 

rejected the Appellant's request in respect of Witness YH, namely, that it did not find it expedient 

to make an order under Rule 91, reserving its position on the merits of any alleged discrepancies 

until after having heard the totality of the evidence!' 

29. On 25 October 2004, the Appellant filed a request seeking a report, within one month, on 

the measures and judicial actions the Prosecution had taken against Witnesses YH and KXX.63 The 

Trial Chamber dismissed the Defence Motion of 25 October 2004 in its Decision on the Request for 

Information Related to Witnesses YH and KXX of 10 November 2004 on the basis that the 

Prosecution had not initiated any proceedings and had no intention of doing ~ 0 . 6 ~  

30. The Appeals Chamber dismisses the Appellant's contention that the Trial Chamber erred in 

its Decision on the Request for Information Related to Witnesses YH and KXX of 10 November 

2004. With regard to the Appellant's request for a report, the Appeals Chamber considers that given 

that the Prosecution had not initiated any proceedings against these witnesses and had no intention 

to do so the Appellant's request for such a report was not yet ripe for adjudication at the time of the 

decision. With regard to the Appellant's contention that the Trial Chamber "erred in denying [. . .] 
the Defence motion to order the Prosecutor to investigate Witness KXX for participation in 

genocide",65 the Appeals Chamber notes that at tiit trial the Appellant limited his argument to the 

implementation of Rule 91 of the Rules with respect to Witness KXX and thus failed to raise this 

argument before the Trial Chamber. 

59 T .  23 September 2004 p. 28. 
T. 23 September 2004 p. 29. 
T. 24 September 2004 p. 60. 

" Decision on the Request for Information Related to Witnesses YH and KXX of 10 November 2004, para. 4. 
63 Simba Defence Motion of 25 October 2004, prayer, p. 4. 

Decision on the Request for Information Related to Witnesses YH and KIM of 10 November 2004, disposition 
65 Simba Notice of Appeal, ID-6. 
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31. Turning to the Appellant's contention in relation to Witness YH,66 the Appeals Chamber 

recalls that the Prosecutor has independent authority to initiate investigations on statutory crimes 

and to assess whether the information forms a sufficient basis to proceed against persons suspected 

of having committed such crimes.67 However, Rule 91(B)(i) of the Rules specifically provides that 

"[ilf a Chamber has strong grounds for believing that a witness has knowingly and wilfully given 

false testimony, it may direct the Prosecutor to investigate the matter with a view to the preparation 

and submission of an indictment for false testimony". Such action lies within the discretion of the 

Trial Chamber and is contingent on its conviction that a witness "has knowingly and wilfully given 

false testimony".68 On the other hand, a credibility determination may be based, but does not 

necessarily depend, on a judicial finding that a witness has given false testimony.69 

32. The Appeals Chamber stresses that the mere existence of discrepancies between a witness's 

testimony and his earlier statements does not constitute strong grounds for believing that a witness 

may have knowingly and wilfully given false testimony.70 In the instant case, it is apparent from the 

Trial Chamber's reasoning that it did not believe Witness YH to have wilfully given false 

testimony. Indeed, the Trial Chamber accepted Witness YH's explanation that he planned to make a 

full confession before the Gacaca courts and considered "that he simply attempted, at earlier stages 

of his proceeding in Rwanda, to minimize his involvement in the genocide".71 Therefore, the 

Appellant does not show that the Trial Chamber erred in not directing the Prosecution to investigate 

Witness YH for false testimony. 

33. In any event, the Appeals Chamber is only required to grant relief for a violation of the 

Rules where a party has objected in a timely manner and has suffered material prejudice.72 The 

Appellant clearly fails to show how the Oral Decision of 23 September 2004 has prejudiced him. 

The Appeals Chamber recalls that an investigation for false testimony is only ancillary to 

proceedings and does not necessarily affect the rights of an accu~ed.~' 

Simba Notice of Appeal, III-3 and III-6. 
67 See Articles 15(2) and 17(1) of the Statute. 1. 

The Appeals Chamber f i d s  the following statement persuasive: "malse testimony is a deliberate offence which 
requires wilful intent on the part of the perpetrator to mislead the Judge and thus to cause h a d '  (Ruta~anda Trial . - 

Judgement, para. 20). 
- 

@ The Prosecutor v. Georges Anderson Ndenunwe Rutaganda, Case No. ICTR 96-3-A, Decision on Appeals Against 
the Decisions by Trial Chamber I Rejecting the Defence Motions to Direct the Prosecutor to Investigate the Matter of 
False Testimony by Witnesses "E and "CC", 8 June 1998 ("Rutaganda Decision Rejecting the Defence Motions to 
Direct the Prosecutor to Investigate the Matter of False Testimony by Witnesses " E  and "CC" of 8 June 1998"), para. 
28. 
70 Rutaganda Trial Judgement, para. 20. 
" Trial Judgement, para. 165. 
72 Gacumbitsi Appeal Judgement, para. 11, fn. 24, referring to Rule 5 of the Rules. 
73 See The Prosecutor v. Georges Anderson Ndemmwe Rutaganda, Case No. ICTR 96-3-A, Decision on Appeals 
Against the Decisions by Trial Chamber I Rejecting the Defence Motions to Direct the Prosecutor to Investigate the 
Matter of False Testimony by Witnesses " E  and "CC", 8 June 1998, para. 28. 
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34. For the foregoing reasons, this sub-ground of appeal is dismissed. 

4. Decision on the Defence Request to Preclude the Testimonv of Witness KDD under Oath (28 

October 2004) 

35. The Appellant submits that the Trial Chamber erred in law by denying the Defence 

objection to the admission of Prosecution Witness KDD's testimony under 0ath.7~ The Appellant 

submits that Witness KDD had been condemned to death by Rwandan courts and, therefore, under 

Rwandan law, was deprived of his civil rights, including his ability to testify. According to the 

Appellant, Witness KDD's testimony could thus only be considered as simple informati0n.7~ 

36. The Prosecution responds that the Trial Chamber denied the motion by finding that, in 

accordance with Rule 89(A) of the Rules and Appeals Chamber's jurisprudence, a Trial Chamber is 

not bound by national rules of evidence.76 Recalling the margin of discretion accorded to Trial 

Chambers in the admission, assessment and evaluation of evidence, it submits that the Appellant 

fails to demonstrate how the Trial Chamber exceeded its di~cretion.7~ The Prosecution avers that in 

any event, the Trial Chamber's reliance on the witness's testimony, if any, was limited, and caused 

the Appellant no prejudice.78 

37. In its Decision of 28 October 2004, the Trial Chamber denied the Defence motion to 

preclude the anticipated testimony of Witness KDD. The Trial Chamber noted that 

according to Rule 89 (A) the Tribunal is not bound by national rules of evidence. The witness's 
legal status in Rwanda in no way impacts his capacity to testify or the manner in which he would 
give evidence before this Tribunal. The Chamber is also unwilling to pre-judge the credibility and 
reliability of a witness's anticipated testimony.79 

38. The Appeals Chamber notes that this sub-ground of appeal is limited to the Trial 

Chamber's decision to admit Witness KDD's evidence, and is not concerned with the assessment of 

its reliability or credibility. It is well established that according to Rule 89 of the Rules, a Trial 

Chamber is not bound by national rules of evidence and has the discretion to admit any relevant 

evidence it deems to have probative value.'' TheAppellant does not attempt to demonstrate an 

abuse of the Trial Chamber's discretion. The Appellant's argument that the loss of Witness KDD's 

74 Simba Notice of Appeal, III-5, referring to the The Prosecutor v. Aloys Simba, Case No. ICTR-2001-76-T, Decision 
on the Defence Request to Preclude the Testimony of Prosecution Witness KDD under Oath, 28 October 2004 
"Decision of 28 October 2004"); Simba Appeal Brief, paras 412-415; Simba Reply, para. 147. 

'S Simba Appeal Brief, para. 412. 
l6 F'rosecution Response, para. 219. 

Prosecution Response, para. 220. 
78 Prosecution Response, para. 221. 
l9 Decision of 28 October 2004, para. 3 (footnotes omitted). 
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civil rights under Rwandan law warrants per se the preclusion of his evidence is evidently 

unfounded and warrants the dismissal of the sub-ground. 

39. In light of the foregoing, this ground of appeal is dismissed in its entirety. 

B. Alleged Violation of the A~aellant's Rieht to Call Witnesses in his Defence 

40. The Appellant submits that he did not receive a fair trial since he was prevented from calling 

two individuals to testify in his defence, HBK and BJK1, who, due to interference by Rwandan 

government officials, refused to appear before the Tribunal. The Appellant claims that these 

testimonies would have been crucial for his defence," and that the Trial Chamber erred in law by 

failing to acquit him under those circumstances. Moreover, the Appellant contends that the Trial 

Chamber committed an error of law in making contradictory findings as to whether Rwandan 

authorities interfered with HBK and BJK~." The Prosecution responds that the Appellant's right to 

a fair trial was not violated and that the Trial Chamber did not err by convicting the  ellant ant.^^ 

41. The Appeals Chamber can conceive of situations where a fair trial is not possible because 

witnesses crucial to the Defence case refuse to testify due to State interference. In such cases, it is 

incumbent on the Defence to, first, demonstrate that such interference has in fact taken place and, 

second, exhaust all available measures to secure the taking of the witness's testimony?4 

1. BJKl 

42. The Appellant submits that BJKl refused to testify in the instant case due to interference by 

Rwandan authorities, and that, as a consequence, he was deprived of the only witness who could 

have corroborated his alibi in its entirety.85 In support of this argument, the Appellant submits that 

the Witness and Victims Support Section ("WVSS") c o n f i e d  that BJKl refused to testify because 

of threats to his securitys6 and that, based on a report of that section, the Trial Chamber 

acknowledged that it was futile to issue a subpoena because its implementation required the 

?I%e Prosecutor v. kdouard Karemera et al., Case No. ICTR-98-44-AR73.8, Decision on Interlocutory Appeal 
Regarding Witness Proofmg, 11 May 2007 ("Karemera Decision on Interlocutory Appeal Regarding Witness Proofmg 
of 11 May 2007"). para. 11; Akayesu Appeal Judgement, fn. 577. 

On 21 May 2007, the Appeals Chamber issued a confidential decision in which it rejected, inter olia, the Appellant's 
request, brought pursuant to Rule 115 of the Rules, that BJKl and HBK be subpoenaed to testify before the Appeals 
Chamber. See Aloys Simba v. Tfte Prosecutor, Case No. ICTR-01-76-A, Decision on Appellant Aloys Simba's Request 
to Present Additional Evidence, 21 May 2007 ("Decision on Rule 115 Evidence of 21 May 2007"). 

Simba Notice of Appeal, I-A-1, I-D-2, I-D-3,II-C-2, II-C-3; Simba Appeal Brief, paras 20-45, 257-258,365; Simba 
Reply, paras 49-50. 
83 Prosecution Response, paras 9-34,106. 
"See TadiCAppeal Judgement, para. 55. 
85 Simba Notice of Appeal, I-A-l(a); Simba Appeal Brief, paras 21,22,25,27; AT. 22 May 2M)7 pp. 10-12.41-42. 
86 Simba Appeal Brief, paras 24,25; Simba Reply, paras 10, 11. 
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cooperation of Rwandan authorit ie~.~~ In the Appellant's view, the fact that the Trial Chamber 

subsequently ordered the Registry to subpoena the witness and requested the Rwandan authorities 

to take all appropriate measures to ensure BJKl's protection, was merely a "last-ditch effort" which 

the Trial Chamber knew in advance was futile.g8 In this respect, the Appellant points out that 

following the Trial Chamber's decision, the Rwandan authorities failed to comply with the Trial 

Chamber's requestg9 and BJKl remained unwilling to testify.g0 

43. The Prosecution responds that the Appellant's submission is misleading.g' It argues that 

BJKl could not have testified to the entire alibi, that his testimony would not have raised a 

reasonable doubt with respect to the Prosecution's case, and that the Appellant suffered no 

prejudice since the testimony would not have had any impact on the verdict.92 The Prosecution 

further submits that it was always open for the Appellant to seek an adjournment or other forms of 

redress in order to ensure that BJKl be heard.93 

44. The Appeals Chamber observes that, contrary to the Appellant's submissions, WVSS did 

not at any time confirm the existence of threats against BJK1. It is clear from the communication 

issued by WVSS on 24 March 2 0 0 5 ~ ~  and the oral submissions made by a representative of this 

section on 29 March 2005,~' that WVSS merely informed the Trial Chamber that BJKl himself 

cited security concerns as the reason for his refusal to come to Arusha to testify. The fact that, 

during the status conference held on 29 March 2005, the Trial Chamber initially stated that it would 

be futile to subpoena B J K ~ ' ~  is immaterial since it subsequently reconsidered its position.97 

Moreover, in a written decision issued on 4 May 2005, the Trial Chamber ordered the Registry to 

issue subpoenas to BJKl and HBK, and requested the Rwandan authorities to take all appropriate 

measures to ensure their protection and to provide any other assistance requested by the Registry to 

" Simba Appeal Brief, para. 24. 
Simba Reply, para. 17. 

89 Simba Appeal Brief, para. 26; Simba Notice of Appeal, 11-C-2 (second part). 
90 Simba Reply, paras 17-18. 
" Prosecution Response, paras 13-14. 
92 Prosecution Response, paras 29-31. 
" Prosecution Response, para. 14; AT. 22 May 2007 pp. 25-25. 

Simba Appeal Brief, Annex 2 (E-mail of 24 March 2005 by Ms. Sylvie Becky, WVSS, addressed to Mr. Alao, 
Defence. The relevant section reads: "Le t6moin BJKl a rencontr6 h plusieurs reprises des repr6sentants de notre 
Section en vue de son emoignage dans le proc&s Simba. U n'est ni dispose B voyager h Arusha aux fms de emoignage, 
ni pri3 B tkmoigner par vid6o-conf6rence B Kigali. Au regard des confidences faites par le t h o i n  21 nos officiers, celui- 
ci ne souhaite B aucun prix se rendre B Arusha ni temoigner par vid6o-confkrence pour des raisons skuritaires mtme 
s'il faisait l'objet d'une citation B comparaitre."). 
95 Representation made by WVSS representative Mr. Essombe on 29 March 2005 (T. 29 March 2005 pp. 23,24,26). 
96 T. 29 March 2005 p. 28. 
" T. 29 March 2005 p. 31. It is noteworthy that the Trial Chamber gave every assistance the Appellant requested to 
ensure the taking of the witness's testimony. While, on 4 February 2005, it denied a Defence request to subpoena BJKl 
along with two other Defence witnesses, it authorised the taking of their testimony via video-link from Kigali in order 
to allay their reluctance to appear voluntarily, see The Prosecutor v. Aloys Simba, Case No. Im-01-76-T, Decision 
Authorizing the Taking of the Evidence of Witnesses IMG, ISG, and BJKl by Video-Link, 4 February 2005. 
("Decision of 4 February 2005"). 
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facilitate the proposed witnesses' attendance at trial.98 The Appellant has not advanced any 

evidence to support his contention that the Rwandan authorities did not comply with the Trial 

Chamber's Decision, and has failed to demonstrate that any interference with BJKl occurred. 

45. For the foregoing reasons, these sub-grounds of appeal are dismissed. 

46. The Appellant further contends that he did not receive a fair trial since he was prevented 

from calling HBK, who refused to testify due to interference by Rwandan authorit ie~.~~ In support 

of this contention, the Appellant presents several arguments which the Appeals Chamber will 

address in turn. 

47. The Appellant argues that the Trial Chamber erred in considering that the onus was on him 

to prove that Rwandan authorities had interfered with H B K . ' ~  The Appeals Chamber notes 

however that the Trial Chamber found that interference by Rwandan authorities with HBK had 

indeed occur~ed.'~' Accordingly, this matter is not contentious and the Appeals Chamber declines to 

consider it. 

48. The Appellant further submits that the Trial Chamber erred in finding that the Defence 

failed to request a stay of proceedings until appropriate arrangements could be made for the witness 

to come to testify.lo2 In particular, he argues that it would have been "offensive" and "foolhardy" on 

his part to make such a request since the Trial Chamber had emphasised that the dates set for the 

submission of final trial briefs and closing arguments would not be changed, and since it had stated 

that HBK was unwilling to testify.Io3 In this respect, the Appellant refers to paragraph 4 of the 

Decision on Subpoenas of 4 May 2005,1•‹4 where the Trial Chamber held: 

The Prosecutor v. Aloys Simba, Case No. Im-01-76-T, Decision on Defence Request for Subpoenas, 4 May 2005 
("Decision on Subpoenas of 4 May 2005"). Disposition. On 13 July 2007, the Appeals Chamber ordered the Registrar, 
pursuant to Rule 33(B) of the Rules, to submit a detailed wr ien  submission on the steps taken by the Registry in order 
to secure the attendance of BJKl at trial no later than 13 August 2007, see Aloys Simba v. The Prosecutor, Case No. 
ICTR-01-76-A, Order to Registrar Regarding BJKl, 13 July 2007 ("Order to Registrar Regarding B I N  of 13 July 
2007"). On 13 August 2007, the Registry confidentially filed the requested submission (The Registrar's Submission 
Pursuant to Rule 33(B) of the Rules of Procedure and Evidence Regarding Securing the Attendance at Trial of Defence 
Witness BJKI, 13 August 2007). In light of the Registrar' s submission, the Appeals Chamber is satisfied that WVSS 
and the Tribunal undertook all possible steps to secure BJKl's testimony and that BJKl's failure to testify was due to 
gcrsonal reluctance and concerns on the part of the witness, and beyond the control of WVSS and the Tribunal. 

Simba Notice of Appeal, I-A-l(b) to I-A-l(c), I-D-3, D-C-2 (fist part), II-C-3; Simba Appeal Brief, paras 21, 28-45, 
258; AT. 22 May 2007 p. 12. 
lW Simba Appeal Brief, para. 30. 
'Of Trial Judgement, paras 49-50. 
Irn Simba Appeal Brief, paras 28,31-36. 
103 Simba Notice of Appeal, I-A-l(b); Simba Appeal Brief, paras 33-35. 
lo( Simba Appeal Brief, para. 33. 
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The timing for hearing of the evidence of these witnesses W K  and BJKl] does not alter the 
deadlines for submission of the final trial briefs on 22 June 2005 or closing arguments on 7-8 July 
2005 ... m h e  prospective evidence of these witnesses may be fully discussed during oral 
arguments (emphasis omitted).'05 

49. In response, the Prosecution argues that the Appellant was given every opportunity to call 

HBK to testify.106 It submits that the passage of the Decision on Subpoenas of 4 May 2005 referred 

to by the Appellant shows that the Trial Chamber allowed the hearing of the testimony of HBK and 

BJKl after the filing of the closing briefs but before closing arguments, following a procedure 

similar to that under Rule 11.5 of the ~ u 1 e s . I ~ ~  In this regard, the Prosecution refers to footnote 4 of 

the Decision on Subpoenas of 4 May 2005, which reads as follows: 

Hearing additional witnesses after the f h g  of final briefs and prior to argument would be 
consistent with the practice of the Appeals Chamber when it takes additional evidence on 
aPpeal.'O8 

The Prosecution concludes that since the Appellant failed to seek appropriate measures to secure 

the witness's testimony and instead accepted to close the case, he waived his right to raise the 

matter on apped.lo9 

50. The Appeals Chamber notes that the Trial Chamber's statement that the hearing of HBK 

would "not alter the deadlines for submission of the final trial briefs on 22 June 2005 or closing 

arguments" was made in its Decision on Subpoenas of 4 May 2005, two months ahead of the date 

scheduled for closing arguments. The Appeals Chamber does not accept that in light of this 

statement it was reasonable for the Defence to presume that the dates were irrevocably fixed and 

that the Trial Chamber would not grant a request for postponement of closing arguments.110 

Moreover, at the outset of the hearing of the parties' closing arguments on 7 July 2005, the 

Presiding Judge noted that HBK had expressed his willingness to testify but that it had been 

impossible to arrange his transfer to Arusha before closing arguments."' He recalled that the parties 

had been informed of the situation earlier that week and that the Defence had not objected to 

proceeding and closing the case."' The Presiding Judge's statement suggests that the Trial 

105 While quoting paragraph 4, the Appellant erroneously points to paragraph 5 of the Decision on Subpoenas of 4 May 
3 M 5  
106 Prosecution Response, paras 11, 18-24. 

Prosecution Response, paras 18, 19. 
lo8 Prosecution Response, para. 18, quoting Decision on Subpoenas of 4 May 2005, fn. 4. 
lW Prosecution Response, paras 12, 16,25. 
"O On that basis the Appeals Chamber dismisses the allegation in Ground I-D-3 that paragraph 52 of the Trial 
Judgement contradicted the Decision on Subpoenas of 4 May 2005 by faulting the Appellant for not requesting a stay of 
the proceedings until the appearance of HBK (See Notice of Appeal, I-D-3 (fust part); Sirnha Appeal Brief, para. 258). 
"' T. 7 July 2005 pp. 1-2. 
112 T. 7 July 2005, pp. 1-2. Following this statement, the Appellant did not intervene and the Prosecution made its 
closing arguments (T. 7 July 2005 pp. 2-13). See also T. 8 July 2005 p. 10. The Appeals Chamber recalls its Decision 
on Rule 115 Evidence of 21 May 2007. At paragraph 32 of said decision, the Trial Chamber found that at that stage of 
the proceedings, at least two avenues were open to the Appellant to secure the hearing of HBK's testimony. In 
particular, the Appellant could have requested a stay of proceedings until appropriate arrangements were made to move 
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Chamber would have been ready to duly consider any such request. The Appeals Chamber therefore 

considers that the Trial Chamber did not err when it found that the Defence failed to request a stay 

of proceedings until appropriate arrangements could be made for the proffered witness to come to 

testify.lI3 

51. Finally, the Appellant appears to argue that it was apparent from the circumstances that 

HBK would never agree to testify and that a request for a stay of proceedings would have been 

futile.'14 The Appeals Chamber cannot agree. As noted above, the Presiding Judge had informed the 

parties before 7 July 2005, the date of closing arguments, that HBK had expressed his willingness 

to testify but that it had been impossible to arrange his transfer to Arusha before closing arguments. 

52. The Appellant further submits that the Trial Chamber erred in law115 in finding that in any 

event HBK's failure to testify did not cause him material prejudice.'16 He emphasises that HBK is 

being prosecuted in Rwanda for the massacres at Kaduha Parish of 21 April 1994.'17 He also argues 

that by virtue of his position at the time and his involvement in the events, HBK had information 

concerning the massacres and was therefore able to testify to whether the Appellant was present at 

Kaduha Parish on 21 April 1994.Il8 In this regard, the Appellant points out that the Trial Chamber 

had acknowledged that HBK's testimony "may be of intere~t"."~ He further claims that since 

Witness KXX's testimony would have supported that of HBK, the Trial Chamber "discounted the 

testimony of Witness KXX, so as to render moot that of [.. .] HBK".'~~ 

53. The Prosecution responds that the Appellant was not convicted for the events at the Kaduha 

Trading Centre, that the Trial Chamber did not accept the testimony of Witness KXX with respect 

to the events at the Trading Centre, and that accordingly the testimony of HBK in this regard could 

not have had an impact on the verdict.''' The Prosecution emphasises that the Appellant confumed 

that HBK was not an alibi witness.'22 

the proposed wimess to Arusha, or he could have requested the taking of the wimess's testimony via video-link from 
Kigali. - 
'I3 Trial Judgement, para. 52. 

Simba Notice of Appeal, I-A-I@) (fust part) and I-D-3 (second part). The Appellant highlights that a period of one 
and a half months to two months had elapsed between the issuance of the Decision on Subpoenas of 4 May 2005 and 
the date envisaged for the witness's testimony without the witness being released for trial, and that WVSS failed to give 
an indication as to when HBK could be transferred (Simba Reply, paras 7-8). 
'''The Appeals Chamber notes that according to the structure of the Simba Appeal Brief, the Appellant is alleging an 
error of law. It however appears from the nature of his submission that he is alleging an error of fact. 
] I 6  Simba Appeal Brief, paras 37-45. 

Simba Appeal Brief, para. 39 (a). 
118 Simba Appeal Brief, paras 39 @), 40. 
'I9 Simba Appeal Brief, paras 41-42.44, quoting Decision on Subpoenas of 4 May 2005, para. 3. 
Lza Simba Reply, para. 26; Simba Appeal Brief, paras 37,42. 
12' Prosecution Response, para. 34. 
122 Prosecution Response, para. 34, referring to T. 29 March 2005 p. 30. 
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54. The Trial Chamber provided the following reasoning in concluding that HBK's failure to 

testify did not cause material prejudice to the Appellant: 

In any event, [...I HBK's intended testimony dealt primarily with the events surrounding the 
massacre at Kaduha Parish on 21 Apnl 1994. His proposed testimony about the massacre would 
have been second-hand and therefore of limited probative value. The Chamber is mindful that 
Prosecution Witness KXX placed [. . .] HBK with Simba in the Kaduha Trading Centre in the days 
before the attack. [...I HBK's testimony would have been relevant and direct in this respect. 
However, the Chamber did not fmd Witness KXX to be credible on matters relating to [...I HBK. 
Therefore, the Chamber can find no material pre j~dice . '~  

55. The Appellant's argument that due to his position, HBK was aware of the massacres and 

was therefore able to testify to whether the Appellant was at Kaduha Parish on 21 April 1994 is 

without merit. It appears from HBK's pre-trial statementslZ4 that he was not present during the 

massacres at Kaduha ~ a r i s h , ' ~ ~  and that he would have been restricted to giving testimony to the 

effect that he had never heard anyone else mentioning the Appellant's name in relation to this 

event.lZ6 The Trial Chamber's finding that the witness's testimony would have been of limited 

probative value was therefore reasonable. 

56. The Appeals Chamber notes that HBK's testimony would also have concerned the events at 

Kaduha Trading Centre. It was reasonable for the Trial Chamber to conclude that while HBK's 

testimony would have been direct in this respect, no conviction was entered on the basis of these 

events and accordingly the witness's failure to testify was not prejudicial to the Appellant. 

57. The Appeals Chamber finally notes that the Appellant fails to submit any argument in 

support of his contention that the Trial Chamber discounted the testimony of Witness KXX so as to 

render moot that of HBK. The Appeals Chamber accordingly declines to consider it. 

58. The Appellant has not shown any error in the Trial Chamber's finding on this point. 

Accordingly, these sub-grounds of appeal are dismissed. 

3. Alleged Contradiction in the Trial Judgement 

59. The Appellant submits that the Trial Chamber contradicted itself when it considered, on the 

one hand, that the Defence failed to establish that Rwandan authorities had interfered with the 

lZ' Trial Judgement, para. 53 (footnote omitted). 
R.P. 3178bis. 3177bis. 

"' HBK's pre-trial statement of 27 July 2004, R.P. 3178bis : Les massacres B la paroisse de Kaduha ont eu lieu dans 
la nuit du 20 au 21 avril. Pendant ce temps, je suis rest6 chez moi. w 
126 HBK's pre-trial statement of 11 January 2005, R.P. 3177bis: << Mais, je n'ai jamais vu SIMBA sur les lieux et je n'ai 
jamais entendu parler de lui B cette kpoque. B See also Decision on Rule 115 Evidence of 21 May 2007, para. 35. 
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proceedings, while, on the other hand, it recognized that such interference had in fact taken place.127 

The Prosecution responds that the Appellant misrepresents the Trial Chamber's finding.lZ8 

60. The Appeals Chamber observes that the Appellant's argument clearly rests on a misreading 

of the Trial Chamber's finding. The Trial Chamber made different findings with respect to the two 

proffered witnesses. It found that Rwandan government authorities had interfered with HBK,"~ 

while it found with respect to BJKl that the Defence had not established such interference on the 

balance of probabilities.130 The Appellant's argument on this point is therefore without merit. 

61. Accordingly, this sub-ground of appeal is dismissed. 

C. Alleged Defects in the Form of the Indictment 

62. The Appellant makes several submissions to the effect that the Indictment failed to clearly 

plead the theory of ICE as well as the material facts supporting that theory. The Appellant further 

contends that the Trial Chamber erred in law by making findings on several material facts not 

pleaded in the Indictment and in finding that, as a matter of law, post-indictment communications 

may cure defects in the Indictment. The Appellant argues that since he lacked notice of the charges 

against him, his trial was rendered unfair and, accordingly, his convictions should be reversed.I3' 

The Prosecution responds that the Appellant was informed in detail of the nature and cause of the 

charges against hirn.I3' 

63. Charges against an accused and the material facts supporting those charges must be pleaded 

with sufficient precision in the indictment so as to provide notice to the accused.133 Whether 

particular facts are "material" depends on the nature of the Prosecution's case.'34 In cases where the 

Prosecution intends to rely on a theory of JCE, the Prosecution must plead the purpose of the 

enterprise, the identity of its participants, the nature of the accused's participation in the enterprise 

and the period of the enterprise.'35 The Indictment should also clearly indicate which f o m  of ICE is 

I" Simba Notice of Appeal, I-D-2; Simba Appeal Brief, para. 257, referring to Trial Judgement, paras 48-50. 
lZ8 Prosecution Response, para. 105. 
Iz9 Trial Judgement, paras 49-50. 

Trial Judgement, para. 48. 
13' S i b a  Notice of Appeal, I-A-2 to I-A-5, I-D-1, I-l-1 to I-F-5, I-F-11; Simba Appeal Brief, paras 46-79, 256, 273- 
283,294-298; Simba Reply, para. 79. 
I" Prosecution Response, paras 35-58, 117-138. 
133 Muhimana Appeal Judgement, paras 76, 167, 195; Gacumbitsi Appeal Judgement, para. 49; SimiC et al. Appeal 
Judgement, para. 20. 
13' Naletilidand Martinovid Appeal Judgement, para. 24. 

Simidet al. Appeal Judgement, para. 22; Ntagerura et al. Appeal Judgement, para. 24. 
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being alleged.'36 Failure to specifically plead JCE, including the supporting material facts and the 

category, constitutes a defect in the indi~tment.'~" 

64. If the indictment is found to be defective because it fails to plead material facts or does not 

plead them with sufficient specificity, the Trial Chamber must consider whether the accused was 

nevertheless accorded a fair trial.'38 Where the Prosecution provides the accused with timely, clear 

and consistent information detailing the factual basis underpinning the charges, defects in the 

indictment may be considered cured.13' In determining whether a defective indictment was cured, 

the Appeals Chamber has previously looked at information provided in the Prosecution's pre-trial 

brief,14' its opening statement,14' as well as the witness charts annexed to the Prosecution pre-trial 

brief.I4' The Appeals Chamber has furthermore held that an accused's submissions at trial, for 

example the motion for judgement of acquittal, final trial brief or closing arguments, may assist in 

some instances in determining to what extent the accused was put on notice of the Prosecution's 

case. 143 

65. As a preliminary matter, in light of the applicable law set out above, the Appellant's 

argument that the Trial Chamber erred by finding that, as a matter of law, post-indictment 

communications may cure defects in the Indictment, is readily di~missed. '~~ 

1. Alleged Errors Relating to JCE 

(a) Theory of JCE 

66. The Appellant submits that the Trial Chamber misinterpreted the Indictment, in particular 

paragraphs 14 and 58, in order to find that he was charged with JCE liability and to enter a 

conviction on that basis, while the only possible interpretation was that he was charged with 

136 Simid et al. Appeal Judgement, para. 22; Gacumbitsi Appeal Judgement, para. 162, referring to Kvotka et al. Appeal -. 
Judgement, par& 28,42. - 

- 

13' Simidet al. Appeal Judgement, para. 22; Gacumbitsi A p f l  Judgement, para. 162; KvoCka et al. Appeal Judgement, 
aras 43-54. 

E8 Naletilidand Martinovid Appeal Judgement, para. 26, referring to KvoEka et al. Appeal Judgement, para. 33. 
13' Muhimno Appeal Judgement, paras 76, 195, 217; Simid et al. Appeal Judgement, para. 23; Gacumbitsi Appeal 
Judgement, para. 49; Ntagerura et al. Appeal Judgement, para. 28. 
I" Naletilid and Martinovid Appeal Judgement, para. 27, referring to Kupreskid et al. Appeal Judgement, paras 115- 
* * -  
111. 

'" Naletilidand Martinovid Appeal Judgement, para. 27, referring to Kordidand c e r k z  Appeal Judgement, para. 169. 
I" Muhimana Appeal Judgement, paras 81, 82, 200, 201; Gacumbitsi Appeal Judgement, paras 56-58; Naletilid and 
Martinovid Appeal Judgement, paras 40-42. Pursuant to Rule 73 bis(B)(iv) of the Rules, the Prosecution may be 
ordered at the Pre-Trial conference, to file a list of witnesses it intends to call including, inter alia, a summary of the 
facts on which each witness is expected to testify. 
'" Simid et al. Appeal Judgement, para. 24; Naletilid and Martinovid Appeal Judgement, para. 27, referring to Kvotka 
et al. Appeal Judgement, paras 52-53; Korditand c e r k z  Appeal Judgement, para. 148. 
144 Simba Notice of Appeal, I-A-4, I-D-1, I-F-2, I-F-3 (in part); Simba Appeal Brief, paras 70-79,256,281,282(~). 
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planning, preparing and committing the massacres "as a head or leader, not as an e~ecutant". '~~ In 

addition, the Appellant submits that it was not clear from the Indictment that the Prosecution 

intended to rely on JCE liability since paragraphs 14 and 15 thereof clearly charged him with 

complicity in genocide, which is incompatible with other forms of participation.146 The Prosecution 

responds that the Appellant was put on notice that he was charged with JCE liability.I4' 

67. The Appellant's argument on this point is readily dismissed. Under each Count of the 

Indictment the Appellant is explicitly charged for his participation in a JCE.'~' It is clear from the 

concise statement of facts that the alleged common criminal purpose comprised the killing of Tutsi 

at Murambi Technical School, Kaduha Parish, Cyanika Parish, and Kibeho Parish in Gikongoro 

prefecture, and Gashoba Hill and Rugongwe Trading Centre in Butare prefecture. The fact that the 

material facts underpinning this theory of responsibility reflect that he was charged with taking a 

leading position within the JCE is not in any way incompatible with his participation in that 

enterprise. Moreover, the Appeals Chamber notes that commission and complicity in genocide are 

two different punishable acts of genocide149 which may both be pleaded in an Indi~tment. '~~ 

68. For the foregoing reasons, the Appeals Chamber is satisfied that the Indictment put the 

Appellant adequately on notice that be was being charged with participation in a JCE. Accordingly, 

the Appellant's argument on this point is dismissed. 

14' Simba Notice of Appeal, 1-A-5,I-F-1 and I-F-3 (in part); Simba Appeal Brief, paras 274-280,282(d). In support of 
this contention, the Appellant argues that while the Prosecution alleges that he "acted in concert" with the individuals 
listed at paragraph 14 of the Indictment, including Interahamwe, gendarmes, and soldiers, it nonetheless considered him 
as leader of this group and did not clearly plead a case of JCE (Simba Appeal Brief, para. 275). The Appellant further 
submits that while paragraph 58 of the Indictment reads: "Aloys Simba intended to commit the acts [...I, this intent 
k i n e  shared [...]", the Trial Chamber altered its meaning by considering that it was alleged that "Simba shared the 
same intent" with the other individuals (Simba Appeal Brief, paras 278-279,282, quoting Trial Judgement, para. 393 
(emphasis in the Simba Appeal Brief)). 
146 Simba Appeal Brief, para. 282@); Simba Reply, para. 80. The Appeals Chamber notes that the alleged error was not 
pleaded in the Notice of Appeal. However, since the Prosemtion does not object to this failure and responds to the 
A pellant's submission, the Appeals Chamber will exercise its discretion to consider the Appellant's argument. 
'4'Prosecution Response, paras 123-127. 
14' Under each Count, the Indictment states the Appellant's alleged responsibility "in concert with others as part of a 
joint criminal enterprise" (See Indictment, pp. 2, 11, 12). As will be discussed in further detail below, the Appellant was 
also given notice that the Prosecution intended to rely on JCE liability in the Prosecution Pre-Trial Brief as well as in a 
series of pre-trial decisions regarding the form of the Indictment (See Indictment Decision of 26 January 2004, para. 8; 
Decision on the Defects in the Form of the Indictment of 6 May 2004, paras 9-12, Disposition; Decision on Amended 
Indictment of 14 July 2004, paras 5-1 1). 
I" Semanza Appeal Judgement, para. 316. 
''?he Appeals Chamber has previously held that both cumulative and alternative charging on the basis of the same acts 
is generally allowed on the basis that "prior to the presentation of all of the evidence, it is not possible to determine to a 
certainty which of the charges brought against an accused will be proven" (NaletiliC and ManimviC Appeal Judgement, 
para. 103, quoting Kupreskitet al. Appeal Judgement, paras 385-386. See also S e m z a  Appeal Judgement, paras 3W- 
309). 
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@) Identitv of the Partici~ants in the ICE 

69. The Appellant challenges the Trial Chamber's finding that the identities of the participants 

in the JCE were adequately pleaded. He contends that the Prosecution failed to put the Appellant on 

notice that it intended to allege the participation of the physical perpetrators in the JCE.'~' In this 

respect, the Appellant submits that the Trial Chamber erred by finding that the Prosecution Pre- 

Trial Brief and opening statement confirmed that the physical perpetrators were also considered as 

participants in the JCE since the Prosecution's opening statement merely referred to the persons 

"named in his Indi~tment".'~~ The Appellant argues that the fact that the Prosecution included, 

without explanation, a new list of participants in its Final Trial Brief, adding seven names and 

removing one name as well as the reference to individuals "unknown to the Prosecution", reveals 

that the identity of the participants in the JCE had not been adequately pleaded.'53 Finally, the 

Appellant submits that the Indictment fails to refer to any sort of "organization" among these 

 individual^.'^^ 

70. The Prosecution responds that it did not amend the list of participants in the JCE in its Final 

Trial Brief, but that the names listed there already appeared in various paragraphs throughout the 

Indi~tment."~ It submits that the Appellant does not demonstrate how the Trial Chamber erred in 

finding that, given the nature of the Prosecution's case, the Prosecution had adequately pleaded the 

identity of the participants in the J C E . ' ~ ~  

71. A review of the Trial Judgement reveals that the Trial Chamber discussed in detail whether 

the Appellant had been adequately put on notice of the identity of the participants in the JCE. The 

Trial Chamber found as follows: 

392. With respect to the participants in the joint criminal enterprise, paragraph 14 of the 
Indictment lists eight officials with whom, the Prosecution claims, Sirnba "planned" and 
"prepared" the genocide. The paragraph states that these named individuals "acted in concert" 
with Simba, echoing the language used in the count along with the specific reference to joint 
criminal enterprise. The Indictment also adequately identifies the participants alleged to have 
materially committed the crimes forming part of the common criminal purpose. Some are named 
in various paragraphs throughout the Indictment in connection with planning of the attacks. 

.) 

393. In most cases, the participants who physically perpetrated the aimes are identified in each 
section of the Indictment dealing with a particular massacre site by broad category, such as 
Interahamwe or gendarmes, and then further identified with geographic and temporal details. In 
the context of this case and given the nature of the attacks, the Chamber is not satisfied that the 
Prosecution could have provided more specific identification. The Indictment alleges Simha's 

Simba Notice of Appeal, I-F-4, I-F-5, I-F-11; Simba Appeal Brief, paras 294-298; AT. 22 May 2007 pp. 7-8. 
Simba Reply, paras 71, 72. The Appellant refers to footnote 403 of the Trial Judgement which in turn quotes an 

excerpt of the Prosecution's opening statement. 
Simba Appeal Brief, paras 294,296-298, quoting Trial Judgement, para. 393; Simba Reply, paras 70,73. 

I54 Simba Appeal Brief, para. 295. 
155 Prosecution Response, para. 137. 

Prosecution Response, para. 137. 
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interactions with the attackers in such a way as to reflect concerted action. In addition, paragraph 
58 of the Indictment affirms that the attackers are participants when it pleads the mew rea for the 
basic form of joint criminal enterprise by stating that Simha shared the same intent to commit the 
pleaded crimes with "all other individuals involved in the crimes perpetrated". Moreover, the 
Prosecution Pre-trial Brief and opening statement also confirm that the named individuals as well 
as the attackers should be considered as participants in the joint criminal enterpri~e.'~' 

72. The Appellant has not advanced any reason why the notice provided through paragraphs 14 

and 58 of the Indictment read together with the different sections of the ~ndictment '~~ identifying 

the physical perpetrators by category for each particular massacre site was insufficient to put him on 

notice that the Prosecution intended to plead the physical perpetrators as participants in the JCE. 

Accordingly, the Appeals Chamber cannot find the Indictment defective in this respect. It further 

observes that the Trial Chamber stated that "the Prosecution Re-trial Brief and opening statement 

also confirm that [...I the attackers should be considered as participants in the joint criminal 
9 ,  159 enterprise . 

73. With respect to the participants listed in the Prosecution Final Trial ~ r i e f , ' ~ '  the Appeals 

Chamber finds the Appellant's argument misconceived. Prosecution final trial briefs are only filed 

at the end of a trial, after the presentation of all the evidence, and are therefore not relevant for the 

preparation of an accused's case. 

74. Finally, the Appeals Chamber cannot find any merit in the Appellant's argument that the 

Indictment fails to refer to any sort of "organization" among these individuals. It is well established 

that a JCE need not be previously arranged or formulated and may materialise extemporaneously.161 

Since "organization" is not an element of JCE, it need not be pleaded in the Indictment. 

75. For the foregoing reasons, the Appellant's submission that he was not adequately put on 

notice of the identity of the participants in the JCE is dismissed.162 

I" Trial Judgement, paras 392-393 (internal footnotes omitted). 
IS8 The Appeals Chamber recalls that in order to determinewhether an accused was adequately put on notice of the 
nature and cause of the charges against him the indictment must be considered as a whole (Gacumbitsi Appeal 
Judgement. para. 123). 

Trial Judgement, para. 393. 
IM The Prosecutor v. Aloys Simba, Case No. ICTR-01-76-T, The Prosecutor's Closing Brief, filed on 22 June 2005 
("Prosecution Final Trial Brief'), para. 35. 
16' Kvoeka et al. Appeal Judgement, para. 117; Tadid Appeal Judgement, para. 227 (ii). See also Vasiljevid Appeal 
Judgement, para. 100. 
'62 The Appellant also argues that the Trial Chamber erred when it considered paragraph 14 of the Indictment in its 
factual findings since this paragraph was impermissibly vague (Simba Notice of Appeal, I-A-3; Simba Appeal Brief, 
paras 60-69; Simba Reply, para. 43). As discussed above, the Trial Chamber did not make any fmding on the basis of 
this paragraph alone. It considered paragraph 14 as "introductory paragraph" providing "a summary list of various 
individuals that are mentioned elsewhere in the Indictment interacting with Simba in the context of specific events" 
which needed to be "read in the context of the Indictment as a whole" (Trial Judgement, para. 18). Therefore, the 
Appellant's contention on this point need not be discussed any further. 
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(c) Categorv of JCE 

76. The Appellant submits that the Indictment fails to indicate the category of JCE on which the 

Prosecution intended to rely, and that only the Prosecution Final Trial Brief specified the 

Prosecution's intention to rely on the basic category.'63 The Appellant further claims that the 

Prosecution did not give notice of the constituent elements of all three categories of JCE and that 

this would have also been a "mission impossible" since the categories are mutually incompatible.164 

In addition, he submits that the Trial Chamber erred in finding that paragraph 58 of the Indictment 

adequately pleaded the mens rea for the basic form of JCE.'~' The Prosecution concedes that the 

Indictment fails to specify the category of JCE it intended to rely on but that it was apparent to the 

Appellant from the Prosecution Re-Trial Brief as well as the Decision on Amended Indictment of 

14 July 2004 that it intended to rely on all three categories of J C E . ' ~ ~  

77. The Appeals Chamber recalls that while the JCE categories are mutually incompatible to the 

extent that a defendant may not be convicted of multiple categories based on the same conduct, an 

indictment may charge a defendant cumulatively with multiple categories.167 The Appeals Chamber 

notes that the Appellant was convicted for his participation in a JCE based on the first category, and 

therefore restricts its inquiry to whether he was put on notice that the Prosecution intended to rely 

on that specific category.'68 In this regard, the Appeals Chamber recalls that the three categories of 

JCE vary only with respect to the mens rea element, not with regard to the actus r e ~ s . ' ~ ~  

Accordingly, an accused will have sufficient notice of the category of JCE with which he is being 

charged where the indictment pleads the mens rea element of the respective category. 

78. The Appeals Chamber observes that in the instant case, the Indictment indeed failed to 

specifically name the category of JCE the Prosecution intended to rely on. However, paragraph 58 

of the Indictment states that "Aloys Simba intended to commit the acts above, this intent being 

shared by all other individuals involved in the crimes perpetrated." Read together with the 

paragraphs of the Indictment which set out the acts and crimes alleged,I7O the Appeals Chamber is 

16' Simba Appeal Brief, para. 282(c); Simba Reply, para. 90; AT. 22 May 2007 pp. 6-7. .~ - . . 
I M  Simba ~ e p l ~ ,  paras 87-88. 

Sirnba Notice of Appeal, I-F5; Simba Appeal Brief, para. 279; Simba Reply, para. 83. 
Prosecution Response, paras 132-134. 
See, e.g. Delnlic et al. Appeal Judgement, para. 400 ("Cumulative charging is to be allowed in light of the fact that, 

prior to the presentation of all of the evidence, it is not possible to determine to a certainty which of the charges brought 
against an accused will be proven. The Trial Chamber is better poised, after the parties' presentation of the evidence, to 
evaluate which of the charges may be retained, based upon the sufficiency of the evidence. In additioq cumulative 
charging constitutes the usual practice of both this Tribunal and the ICTR."). 
I" The Appellant's arguments concerning the other categories, including the contention that it is a "mission impossible" 
to prove the elements of all three categories since they are mutually incompatible, need not be addressed as they could 
not have had any impact on the verdict. 

TadiCAppeal Judgement, paras 227,228. 
Indictment, paras 26-57. 
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satisfied that the specific state of mind of the first category of JCE was explicitly pleaded. 

Consequently, the Appellant had sufficient notice that he was being charged on that basis. 

79. This conclusion is also reached when viewing the notice provided to the Appellant against 

the backdrop of a series of pre-trial decisions regarding the form of the Indictment. On 6 May 2004, 

the Trial Chamber issued a decision in which it ordered the Prosecution, inter alia, "to amend the 

amended Indictment by providing (...) details (...) with respect to the mens rea element of joint 

criminal ente~prise."'~~ On 10 May 2004, and in response to the Trial Chamber's decision, the 

Prosecution filed a second amended Indictment which included the above-cited paragraph 58. On 

14 July 2004, the Trial Chamber dismissed a Defence motion challenging the Second Amended 

Indictment and found, inter alia, that the Second Amended Indictment pleaded with sufficient 

precision the mens rea element of all three forms of JCE.'~' It is also noteworthy that the Trial 

Chamber explicitly stated with respect to the material facts pleaded at paragraph 23 of the 

Indictment that these are "also relevant to establishing the general intent to commit the underlying 

crimes."'73 Moreover, the Prosecution explicitly stated in the Pre-Trial Brief that it intended to rely 

on all three categories of J C E . ' ~ ~  

80. For the foregoing reasons, the Appellant's submissions on this point are dismissed. 

2. Alleged Errors Relating to Other Material Facts Not Pleaded in the Indictment 

(a) The A~~el lan t ' s  Stature as an Agmavating Factor 

81. The Appellant submits that the Trial Chamber erred in finding that he was not an "ordinary 

citizen" and that this constituted an aggravating circumstance. He submits that this fact was not 

pleaded in the Indictment and should therefore not have been considered by the Trial Chamber in 

. 
17' The Prosecutor v. Aloys Simba, Case No. ICTR-2001-764, Decision on Preliminary Defence Motion Regarding 
Defects in the Form of the Indictment, 6 May 2004, Disposition. The Appellant's participation in a joint criminal 
enterprise was not explicitly pleaded in the Initial Indictment. On 26 January 2004, the Trial Chamber granted a 
Prosecution's motion to amend the Indictment, see The Prosecutor v. Aloys Simba, Case No. ICTR-2001-76-1, Decision 
on Motion to Amend Indictment, 26 January 2004 ("Simba Indictment Decision of 26 January 2004"). The Trial 
Chamber noted, inter alia, that "the specific allegation of a joint and criminal enterprise gives the Accused clear notice 
that the Prosecution intends to argue this theory of commission of crimes" (Simba Indictment Decision of 26 January 
2 W ,  para. 8). On 16 February 2004, the Prosecution filed an amended indictment which specified with respect to each 
count that it intended to rely on joint criminal enterprise liability. 
L72 Decision on Amended Indictment of 14 July 2004, paras 8- 11. 

Decision on Amended Indictment of 14 July 2004, fn. 8 (emphasis added). 
174 The Prosecutor v. Aloys Simba, Case No. ICTR-2001-76-1. The Prosecutor's Pre-Trial Brief Pursuant to Article 73 
bis (B)(i) of the Rules of Procedure and Evidence, fded on 16 February 2004 ("Prosecution Re-Trial Brief'), paras 125- 
136. 
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sentencing.17' The Prosecution responds that the Appellant's stature in Rwanda was pleaded in 

detail in the ~ndictment. '~~ 

82. The Appeals Chamber recalls that the charges against an accused and the material facts 

supporting those charges must be pleaded with sufficient precision in the Indictment so as to 

provide notice to the accused.177 By the same token, for sentencing purposes, a Trial Chamber may 

only consider in aggravation circumstances pleaded in the Indi~tment . '~~ 

83. A review of the Indictment reveals that it specifies that before 1994, the Appellant had held 

the positions of Colonel of the Rwandan Armed Forces, Depute' in the National Assembly and 

President of the Mouvement re'volutionnaire national pour la de'mocratie et le de'veloppement 

("MRND") in Gikongoro Prefecture; and that from mid-May 1994, he was designated by the 

Minister of Defence of the interim government as Conseiller of the civil defence for Gikongoro and 

Butare prefectures.'79 The Indictment describes the Appellant as one of the wealthiest citizens in 

Gkongoro Prefecture and alleges that he also derived authority from his close association with 

President ~ a b ~ a r i r n a n a . ' ~ ~  All of these clearly allege that the Appellant was no ordinary citizen. 

The Appellant's contention is therefore without merit. 

(b) The Distribution of Weavons 

84. The Appellant challenges the Trial Chamber's findings that he distributed weapons to the 

physical perpetrators of the crimes at M u r d i  Technical School and Kaduha Parish, and that he 

had a cache of weapons for distribution, which certainly would have come from civilian or military 

authorities.I8' The Appellant submits that neither the fact that he had a cache of weapons nor the 

source of these weapons appears in the Indictment, the trial record or in any of the Trial Chamber's 

175 Simba Notice of Appeal, I-A-2-(a); Simba Appeal Brief, paras 47,49. 
'76 Prosecution Response, paras 38-41. - 
L77 Gacumbitsi Appeal Judgement, para. 49; Simidet al. Appeal Judgement, para. 20. 

DelaliCet al. Appeal Judgement, para. 763 ("The Appeals Chamber agrees that only those matters which are proved 
beyond reasonable doubt against an accused may be the subject of an accused's sentence or taken into account in 
aggravation of that sentence."); Kunarac et al. Trial Judgement, para. 850 ("Only those circumstances directly related to 
the commission of the offence charged and to the offender himself when he committed the offence, such as the manner 
in which the offence was committed, may be considered in aggravation. In other words, circumstances not directly 
related to an offence may not be used in aggravation of an offender's sentence for that offence. To permit otherwise 
would be to whittle away the purpose and import of an indictment."). 
17' Indictment, p. 1. 
'" Indictment, p. 3. 
181 Trial Judgement, para. 404. 
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findings.''' The Prosecution responds that the source of the weapons is not a material fact which the 

Prosecution was required to plead.'83 

85. The Appeals Chamber notes that paragraph 32 of the Indictment states that during the attack 

at Kaduha Parish, "Aloys SIMBA replenished the ammunition of the attackers on several 

occasions." By the same token, paragraph 42 of the Indictment states that the Appellant arrived in 

Murambi "in a truck loaded with machetes which he subsequently distributed to the Interahamwe." 

The Appellant's argument that the Indictment failed to plead the Appellant's distribution of 

weapons is therefore without merit. The fact that the weapons distributed by the Appellant 

originated from "civilian and military authorities" and had been stored by the Appellant in a cache 

was not a material fact which the Prosecution was required to plead to put the Appellant on notice 

of the charges against him. Rather, the material fact was the Appellant's distribution of the 

weapons. Accordingly, the Appellant has failed to demonstrate that the Indictment was defective 

with respect to the Appellant's distribution of weapons. 

86. Accordingly, this sub-ground of appeal is dismissed. 

(c) The Ap~ellant's Motive 

87. The Appellant argues that his motive with respect to genocide or crimes against humanity 

was not pleaded in the ~ndictment."~ Moreover, he contends that the Trial Chamber's finding 

relating to his motive is merely an assumption leading to a doubt which must be considered in 

favour of the  ellant ant.'^^ The Prosecution responds that an accused's motive does not constitute 

an element of an international crime and therefore need not be pleaded in the Indi~tment."~ 

88. The Trial Chamber did not consider motive to be an element of the crimes at issue, but 

considered that a possible motive did not preclude the possession of genocidal intent.lS7 This 

finding is in accordance with established As a result there was no need for the 

Prosecution to plead the motive in the Indictment. Accordingly, this sub-ground of appeal is 

dismissed. . 

182 Simba Notice of Appeal, I-A-2@); Simba Appeal Brief, para. 51; Simba Reply, paras 34,51. The Appeals Chamber 
will address the Appellant's argument that this finding is without support in the evidence (Simba Notice of Appeal, II- 
C-14) below under Chapter II, Section F-1. 

Prosecution Response, para. 44, AT. 22 May 2007 pp. 33-34.52.53. 
I" Simba Notice of Appeal, I-A-2-(c); Simba Appeal Brief, para. 53; Simba Reply, para. 37; AT. 22 May 2007 p. 20. 

Simba Appeal Brief, paras 54-55. 
Prosecution Response, paras 46-47. 
Trial Judgement, para. 417. 
KvoEka et al. Appeal Judgement, para. 106; Niyitegeka Appeal Judgement, para. 53; JelisiC Appeal Judgement, para. 

49; Kayishema and Ruzindana Appeal Judgement, para. 161; TadiCAppeal Judgement, para. 269. 
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(d) The Formulation of a Genocidal Plan 

89. The Appellant contests the Trial Chamber's finding that it "is also possible that local 

authorities formulated a plan of attack and then requested Simba to assist in implementing it", on 

the basis that no such plan was pleaded in the 1ndi~tment.l'~ The Prosecution responds that 

"planning" is not an element of JCE liability and thus need not be pleaded in the Indi~tment . '~~ 

90. The Appeals Chamber notes that, contrary to what the Appellant seems to suggest, the Trial 

Chamber did not enter any conviction on the basis of the contested finding. To the contrary, having 

considered that it was not the only reasonable inference available from the evidence, it dismissed 

the allegation that the Appellant participated in the planning of the massacres of 21 April 1994 at 

Murambi, Cyanika, and ~ a d u h a . ' ~ '  Moreover, it is well established that "planning" is not an 

element of a JCE."' The material element of a JCE is the "common purpose", and it is on this basis 

that the Trial Chamber convicted the Appellant for his participation in a JCE. Accordingly, this sub- 

ground of appeal is dismissed. 

(e) Amellant's Presence and Utterances at Kaduha Parish as a Sign of Approval of the 

Attackers' Conduct 

91. The Appellant submits, without elaboration, that the Trial Chamber erred in law by finding, 

at paragraph 403 of the Trial Judgement, that the attackers perceived the Appellant's alleged 

presence at Kaduha Parish and the remarks he made as a sign that he and the government approved 

of their conduct, since he had not been put on notice of this allegation.lg3 

92. As a preliminary matter, the Appeals Chamber finds that the invocation of the government 

by the Appellant was not a material fact which the Prosecution was required to plead in the 

Indictment. Rather, the material fact was that the Appellant encouraged the assailants by his 

presence, acts and utterances. A review of the Indictment shows that it provided detailed 

information with respect to both the Appellant's presence, acts, and utterances at Kaduha Parish and 

his position of "power" and "authority" in Rwanda, and in particular in Gikongoro and Butare 

prefectures.194 The Appeals Chamber is therefore satisfied that the Appellant was properly given 

189 Simba Notice of Appeal, I-A-2 (d); Simba Appeal Brief, paras 56-59; Simba Reply, para. 38. 
Prosecution Response, para. 48. 

19' Trial Judgement, para. 405. 
' 92~vo~ka  et al. Appeal Judgement, para. 117 ("Joint criminal enterprise requires the existence of a common purpose 
which amounts to or involves the commission of a crime. The common purpose need not be previously arranged or 
formulated; it may materialize extemporaneously" (footnote omitted)). See also Section C-l(b), fn. 167. 
L93 Simba Notice of Appeal, I-F-8. The Appellant does not develop this claim in his Appeal Brief. 
I94 Indictment, paras 3,5,7-11.27-34. 
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notice by the Indictment that the Prosecution intended to plead that his presence at Kaduha Parish 

and his acts and utterances encouraged the assailants. 

93. In any event, the Prosecution Pre-Trial Brief repeatedly describes the Appellant's presence 

at the massacre sites as tacit encouragement and demonstration of his support to the attackers. A 

whole subsection in the Prosecution Pre-Trial Brief is entitled "Presence at or in the vicinity of 

Crime Scenes: Tacit Encouragement of the Crimes" and deals with this issue.195 Similarly, 

paragraphs 89 and 147 of the Prosecution Pre-Trial Brief read: 

89. Aloys SIMBA was present at or in the vicinity of various massacre sitedscenes. He knew that 
widespread and systematic killings targeting Tutsis were taking place throughout Gikongoro and 
in some communes in Butare prefecture bordering Gikongoro. He did not take any action to 
prevent or oppose the massacres. As a person in authority, his failure to take action amounts to 
tacit encouragement of the killings and other acts of violence.'% 

147. Although Aloys SIMBA knew that throughout Rwanda, Tutsi civilians were being targeted 
and systematically and massively killed on ethnic grounds, be did not publicly disavow the 
killings, thereby demonstrating his support for the rnassac~es.'~~ 

94. Consequently, the Trial Chamber found at paragraph 403 as follows: 

Simba participated in the joint criminal enterprise through his acts of assistance and 
encouragement to the physical perpetrators of the crimes at Murambi Technical School and 
Kaduha Parish. In the Chamber's view, Simba's actions at those two sites had a substantial effect 
on the killings which followed. Witness KSY noted that the attackers at Murambi continued with 
renewed enthusiasm after Simba's departure. Moreover, the use of guns and grenades, which 
Simba distributed at Kaduha Parish, was a decisive factor in the success of these assaults. The 
Chamber notes that Simba was a respected national figure in Rwandan society and well-known in 
his native region. Therefore, the assailants at those places would have viewed his presence during 
the attacks, however brief, as approval of their conduct, particularly after Simba's invocation of 
the government.'98 

95. The Trial Chamber further found at paragraph 406 of the Trial Judgement that the Appellant 

"shared the common purpose of killing Tutsi at Murambi Technical School and Kaduha Parish 

based on his presence and specific actions at the two sites."'99 

96. It is apparent from the language of paragra~h 403 of the Trial Judgement quoted above, that 

the Trial Chamber correctly treated the Appellant's actions in aggregate, finding that taken together, 

they clearly indicated the Appellant's intent to participate in and to encourage the massacres. In 

light of the above, the Appeals Chamber is also satisfied that the Appellant was put on notice 

regarding the nature of the charges for which he was convicted. 

19* Prosecution Pre-Trial Brief, paras 169-174. 
'% Prosecution Pre-Trial Brief (Section D(i): Prosecutor's Case Theory, General theory), para. 89. 
L97 Prosecution Pre-Trial Brief (Section D(iv)(a): Prosecutor's Case Theory, Article 6(1) Applied to the Facts of the 
Case, Participation in a Joint or Common Criminal Ente~prise), para. 147. 
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97. The Appellant's argument that he lacked notice regarding the effect of his apparent presence 

and utterances at Kaduha Parish, including his invocation of the government, is therefore without 

merit. Accordingly, this sub-ground of appeal is dismissed. 

D. Alleged Errors in the Assessment of the Prosecution Evidence 

98. The Appellant submits, under various sub-grounds of appeal, that the Trial Chamber 

committed errors of law and fact in finding that he was present during and participated in the 

attacks at Murambi Technical School and Kaduha Parish on 21 April 1994. 

99. The Appeals Chamber notes that some of the Appellant's submissions are advanced without 

any supporting argument.2M) The Appeals Chamber declines to address these submissions as they do 

not meet the minimum criteria for a challenge on appeal. Moreover, the Appeals Chamber will not 

address alleged errors with respect to the assessment of Prosecution Witness KDD's testimony,201 

given that no factual findings in the Trial Judgement are based on the evidence challenged. 

100. The Appeals Chamber will consider in turn the Appellant's allegations of error relating to 

the respective weight the Trial Chamber accorded to oral evidence and documentary evidence; the 

Appellant's presence at and participation in the attacks at Murambi Technical School and Kaduha 

Parish; the impossibility to drive between these two places in the lapse of time compatible with the 

evidence; and the speech given by the Appellant at a public meeting in Ntyazo Commune on 22 

May 1994. 

1. Alleged Error Relating to the Hierarchv of Evidence 

101. The Appellant contends that the Trial Chamber erred in law in giving more weight to the 

testimony of Prosecution witnesses than to documentary evidence used to conEront them during 

- 

lq8 Footnotes omitted. 
Iq9 Trial Judgement, para. 406. 
lW These include submissions to the effect that (i) "[ilt is cotttradictory to acknowledge that Prosecution witnesses had 
credibility problems and nevertheless to accept certain aspects of their testimonies and to go as far as to explain their 
inconsistencies and contradictions" (Simba Appeal Brief, paras 165-166,261 in relation to Simba Notice of Appeal, I- 
C-6 and I-D-6); (ii) the Trial Chamber erred in fmding, in relation to the assessment of the credibility of Witness YH, 
"that the issue of the RPA attack was not developed further by the Defence" (Simba Notice of Appeal, I-B-5. Neither 
the Defence nor the Trial Judgement clarifies "RPA". The Trial Judgement at paragraph 167 appears to point to the 
armed branch of the RPF); (iii) the Trial Chamber applied a standard lower than "beyond a reasonable doubt" to fmd 
that he was present at Murambi Technical School and Kaduha Parish on 21 April 1994 and participated in criminal 
activities (Simba Notice of Appeal, I-B-6); (iv) the Trial Chamber erred in failing to disqualify Witnesses YH, KEI and 
KXX on the ground that the Prosecution dropped Count 4 (Murder as a crime against humanity) (Simba Notice of 
Appeal, I-C-8; Simba Appeal Brief, paras 171-173); (v) the Trial Chamber erred in using a different standard for 
assessing the evidence of Witness KEL, on the one hand, and Witnesses YH and KSY, on the other hand (Simba Notice 
of Appeal, I-C-9); and (vi) the Trial Chamber erred in failing to apply the "notion of any reasonable doubt must benefit 
to the Accused"(Simba Notice of Appeal, I-C-13). 
201 Simba Notice of Appeal, m-5, I-C-4; Simba Appeal Brief, paras 109-111,412-415. 
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202 cross-examination. To this end he asserts that in all legal systems the rule for assessing evidence 

ranks documentary evidence above oral evidence.'03 He contends that by failing to apply this legal 

standard to the assessment of the evidence of Prosecution Witnesses KEI,"~ KSY?" YH?06 and 

KXX,"~ the Trial Chamber erred in giving more weight to their in-court testimony than to their 

prior statements. 208 

102. The Prosecution responds that contrary to the Appellant's claim it has been set out by the 

Appeals Chamber that live testimony is primarily accepted as being the most persuasive evidence 

before a court.209 

103. The Appeals Chamber limits its analysis at this stage to the assertion that the rule for 

assessing evidence ranks documentary evidence above oral evidence."' The Appeals Chamber 

recalls that pursuant to Rule 89(C) of the Rules, a chamber may admit any relevant evidence which 

it deems to have probative value. Contrary to the Appellant's submissions, there is a general?11 

though not absolute?" preference for live testimony before this Tribunal. As stated in the Akayesu 

Appeal Judgement, 

the general principle is that Trial Chambers of the Tribunal shall hear live, direct testimony [and] 
prior statements of witnesses who appear in court are as a rule relevant only insofar as they are 
necessary to a Trial Chamber in its assessment of the credibility of a witness. It is not the case 
[. . .] that they should or could generally in and of themselves constitute evidence that the content 
thereof is truthful. For this reason, live testimony is primarily accepted as being the most 
persuasive evidence before a court. [...I [I]t falls to the Trial Chamber to assess and weigh the 
evidence before it, in the circumstances of each individual case, to determine whether or not the 
evidence of the witness as a whole is relevant and ~redible.~" 

This is consistent with Rule 90(A) of the Rules which states in part that witnesses shall, in principle, 

be heard directly. As the primary trier of fact, it is the Trial Chamber that has the main 

responsibility to resolve any inconsistencies that may arise within and/or amongst witnesses' 

testimonies. It is within the discretion of the Trial Chamber to evaluate any inconsistencies, to 

consider whether the evidence taken as a whole is reliable and credible and to accept or reject the 

"fundamental features" of the evidence. It may do this by relying on live testimony or documentary 

. 
Smba Notice of Appeal, I-C-5; Simba Appeal Brief, para. 112. See also Simba Reply, para. 47. 

'03 Simba Appeal Brief, para. 117. 
204 Simba Appeal Brief, paras 113-115, 118. 

Simba Appeal Brief, para. 119. 
'" Simba Appeal Brief, paras 120-127. 

Simba Appeal Brief, para. 133. 
208 Simba Notice of Appeal, I-C-6. 
209 Prosecution Response, paras 81-82. 
"O Other errors alleged in relation to the assessment of the evidence of Prosecution Witnesses KEI, KSY, YH and KXX 
and Exhibit D 147 will be addressed below under Sections D-2 and D-3. 
"' See The Prosecutor v. Pauline Nyiramasuhuko et al., Joint Case No. ICTR-98-42-A15bis, Decision In the Matter of 
Proceedings under Rule 15 bis(D), 24 September 2003, para. 25. 
""ee Rules 71,89(C), 92 bis, 94 bis(C) of the Rules. 

Akayesu Appeal Judgement, paras 134-135. 

33 
Case No. ICTR-01-76-A 27 November 2007 5'4 



2205/R 
evidence.'14 The Appeals Chamber finds no merit in the Appellant's contention and, accordingly, 

this sub-ground of appeal is dismissed. 

2. Alleaed Errors Relating to the Appellant's Presence at and Participation in the Attack at 

Murambi Technical School on 21 April 1994 

104. The Appeals Chamber will now consider the Appellant's arguments relating to the alleged 

errors made in the assessment of the respective testimonies of Witnesses KSY and KEI. 

(a) Witness KSY 

105. The Appellant makes several submissions to the effect that the Trial Chamber committed 

errors of law and fact in its assessment of Prosecution Witness KSY's evidence. The Prosecution 

submits that the Trial Chamber's assessment of Witness KSY's credibility and reliability, in light of 

his whole testimony, was correct, careful and detailed.215 The Appeals Chamber will consider the 

Appellant's submissions in turn. 

(i) Alleged Discrepancies Between Witness KSY's Oral Testimonv and Re- 

Trial Statement of 16 June 2000 

106. The Appellant alleges that Witness KSY's in-court testimony contradicts his statement to 

Prosecution investigators dated 16 June 2000 ("Statement of 16 June 2000") as to whether he was 

standing or lying down when he saw the Appellant at ~ u r a m b i . " ~  The Prosecution responds that 

the Trial Chamber discussed the alleged inconsistencies at length and gave a reasoned and 

reasonable explanation as to why it accepted his evidence as being credible.'17 

107. The alleged discrepancy was addressed by the Trial Chamber at paragraph 118 of the Trial 

Judgement which reads: 

The Chamber notes, however, that the witness explained that when the Accused anived, the 
attackers shouted: "Here's our Simba". Witness KSY also observed Simba during a lull in the 
fighting, which lasted around fifteen minutes. The witness was at a slightly elevated area and 
standing at various times. During cross-examinahon, the Defence pointed out that the wimess 
indicated in his 16 June 2000 statement to Tribunal investigators, that he was lying down when 
Simba anived, not standing up. The witness responded that he was both lying down and standing 
up when he saw Simba. The Chamber accepts this explanation. 

108. The Trial Chamber then considered the totality of the witness's evidence, including his 

explanations with regard to alleged inconsistencies; the fact that he heard the attackers shouting 

'I4 KupreSkiCet al. Appeal Judgement, para. 31. 
'I5 Prosecution Response, para. 186. 
'I6 Simba Notice of Appeal, I-C-6, and U-A-l(c); Simba Appeal Brief, para. 119. 
'" Prosecution Response, para. 82. 
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"Here's our Simba"; his observation of the Appellant during a lull in the fighting; as well as his 

prior familiarity with the Appellant and his ability to identify him in The Trial Chamber 

concluded its assessment of Witness KSY's credibility by finding that he "provided a consistent and 

convincing firsthand narrative of the attacks against the Tutsi refugees at Murambi Technical 

School" and that "[clontrary to Defence suggestions, [his] testimony about [the Appellant] was 

generally in conformity with his previous statement to Tribunal investigators, dated 16 June 

2 0 0 0 . ~ ~ ~ ~  

109. The Appeals Chamber notes that at trial Witness KSY gave a much more detailed account of 

these events than in his Statement of 16 June 2000, where this sequence of events is summarised in 

only a few lines.220 During his examination-in-chief, Witness KSY specified that he was standing in 

the courtyard of the Murambi Technical School when the Appellant arrived around 7 a.m. and that 

he saw him from an approximate distance of 70-100 metres. During cross-examination, Witness 

KSY was questioned extensively on the circumstances of his sighting of the Appellant. Witness 

KSY explained that, before the arrival of the Appellant at the site, he was lying down ''pretending to 

be dead", but that he stood up in order to assist the refugees who were coming back to the front to 

resume the fight against the a~sai lants .~~ '  He later clarified that he stood up after the Appellant's 

arrival and that he could see him from the slightly elevated area where he was standing, despite the 

presence of around 100 refugees at the front.'" The Appeals Chamber finds that the Trial 

Chamber's assessment of the credibility of Witness KSY is consistent with the evidence on the 

record and that it did not exceed its discretionary power when finding that, contrary to the 

Appellant's contention, Witness KSY's testimony was in general conformity with his Statement of 

16 June 2000. 

'I8 Trial Judgement, para. 118. 
'I9 Trial Judgement, para. 114. 

In the Statement of 16 June 2000 Wimess KSY stated: ''OR the 21" April, we were attacked (...). [A]t about 6:00 hrs 
from where I was lying, I saw the Prefet BMIBARUTA, Capt SEBUHURA and SEMUKWAW coming to the 
entrance. SEBUHURA gave more ammunition to the gendarmes and those Interahamwe who had guns. The prefet then 
directed that some of the Interahamwe should go to reinforce those who were attacking and killing Tutsi refugees at 
Cyanika. They then left, and after about one hour, Lt Col SIMBA came to the entrance. He was dressed in military 
uniform and he was being driven in a red pickup which was carrying a lot of pangas (machetes). He then distributed 
some machetes to the Interahamwe militiamen and left thereafter. I was lying about 100 metres away and I recognised 
him very well. I knew Simba well - he had on many times campaigned in our area for election to parliament before" 
(Exh. D 1.4, p. 4 (filed strictly confidentially)). 

T. 30 August 2004 pp. 27-30,57-62. 
T. 30 August 2004 pp. 57-62. Still during cross-examination, Witness KSY was questioned on the alleged 

contradiction between his in-court testimony and the Statement of 16 June 2000 with regard to his posture. He 
explained the following: "I have told you that I did not spend the whole day lying down. I would stand up every now 
and then, and then I would lie down, and even while lying, I could see what was happening. I...] While I was lying 
down I saw hun, and when I stood up, I still saw him (T. 31 August 2004 pp. 10;ll). 
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110. The Appellant has failed to demonstrate that the Trial Chamber erred, in light of the totality 

of Witness KSY's evidence, when accepting the witness's explanations. Accordingly, this sub- 

ground of appeal is dismissed. 

(ii) The Omission from Prior Statements of the Appellant's Name with 

Respect to Events at Murambi on 21 April 1994 

111. The Appellant contends that the Trial Chamber misrepresented the facts when it accepted 

Witness KSY's explanation that he had omitted the Appellant's name from a previous statement 

"because he intended to provide evidence against persons in his neighbourhood".223 The Appellant 

submits that according to Witness KSY's testimony the Appellant had not been seen at the site.224 

112. The Trial Chamber considered this issue at paragraph 115 of the Trial Judgement, which 

reads: 

The Defence referred to three pro justitia statements to Rwandan authorities, where the witness 
made no mention of Simba In relation to two of the statements, the witness expressed doubts as to 
whether they were his statements. Leaving aside the issue of their authenticity, the Chamber 
observes that the fust of these two documents, dated 9 September 1996, was a complaint against 
Israel Nsengiumva involving several locations. Another statement of 22 November 1996 related to 
a person who allegedly had killed a relative of the witness and did not concern the Murambi 
massacre in particular. Consequently, the lack of reference to Simba in these two documents is not 
simcant. However, his pro justitia declaration of 22 November 1996 dealt generally with the 
massacre in Murambi. The Chamber accepts the witness's explanation that he intended to provide 
evidence against persons in his neighbowhood and, therefore, did not include Simba. The witness 
also observed that some of his statements to Rwandan authorities appeared forged. The Chamber 
does not find these explanations convincing." 

113. As a preliminary matter, the Appeals Chamber notes that there appears to be an 

inconsistency in the way certain statements are referred to by the Appellant and the Trial Chamber: 

where the former refers to the statements of 22 September 1996~'~ and 20 November 1996,"~ the 

Trial Chamber refers to a "pro justitia declaration of 22 November 1996"."' According to the trial 

record, there is no pro justitia declaration of 22 November 1996, which clearly indicates that the 

Trial Chamber erred in labeling the statement at issue. While proper identification of the statement 

is not aided by the fact that the Trial Chamber did not specify the exhibit number of the document, . 
the Appeals Chamber has been able to establish, on the basis of the translation of Exhibits D3, D4 

n3 Simba Appeal Brief, para. 369. 
Simba Notice of Appeal, 11-C-7; Simba Appeal Brief, paras 369-370. 

" Trial Judgement, para. 115 (footnotes omitted). 
226 Simba Appeal Brief, para. 119. The Appeals Chamber notes that the Appellant refers to the statement of 22 
September 1996 as "Exhibit D4". 
"' Simba Appeal Brief, paras 369-370. The Appeals Chamber notes that the Appellant refers to the statement of 20 
November 1996 as "Exhibits D5A, D5B.  
228 Trial Judgement, para. 115. 
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and D5, that the Trial Chamber intended to refer to the statement of 22 May 1996, admitted as 

Exhibit ~4."'  The subsequent analysis is therefore undertaken on this basis. 

114. The Appeals Chamber notes that in reaching its conclusion that the omission of the 

Appellant's name from the statement of 22 May 1996 was not significant, the Trial Chamber relied 

solely on the explanation by Witness KSY that his intention in the statement was to provide 

evidence against persons in his neighborhood. During cross-examination, Witness KSY explained 

that he mentioned the names of the people who were present when he was lodging his complaint 

and that he did not mention the people who had been absent. He was thinking that as soon as he 

saw them, he would be able to lodge his complaint against them.230 

115. As stated by the Trial Chamber, Witness KSY explained that he intended to mention only 

the names of persons whom he could see at the time of the interviews. He explained that regarding 

the other people from the other localities, he was thinking that if questions were put to him 

concerning them, he was going to respond. According to him, in fact, when one gives a statement, 

one does not remember all the names; "[ilt is only later on that if [one] remember[s] names, if it is 

necessary, [one] can mention them."231 It was in this context that the witness specified that he was 

complaining against the people who were his neighbours. Thus, while Witness KSY's later 

explanations for the omission may have focused on him only mentioning persons who were "well 

known" in the area,232 it does not follow that the Trial Chamber misrepresented Witness KSY's 

earlier explanation that he intended to provide evidence against persons in his neighbourhood. 

116. The Appeals Chamber will not lightly overturn findings of a trier of fact who was able to 

directly assess the demeanor of a witness giving live testimony.233 The Appellant has not shown 

that no reasonable Trial Chamber could have accepted Witness KSY's explanation that "he 

intended [in this statement] to provide evidence against persons in his neighbourhood and, 

therefore, did not include [the  ellant ant]".^^^ Accordingly, this sub-ground of appeal is dismissed. 

229 The Appeals Chamber notes that at paragaph 115 of the Trial Judgement, the Trial Chamber considered three 
statements made by Witness KSY to Rwandan authorities and also stated that the "pro justicia declaration of 22 
November 1996 dealt generally with the massacre in Murambi" (Trial Judgement, para. 115). Indeed, the statement of 
22 May 1996, admitted as Exhibit D4 is the only one of the three statements made by Witness KSY to the Rwandan 
authorities and admitted as exhibit, that dealt principally with the massacre at Murambi. Exhibits D3 and D5 do not 
mention this massacre (See Regisrar's Submissions under Rule 33(B) of the Rules on Order for Translation, 16 July 
2007). See also T. 31 August 2004 pp. 36-38. 
230 T. 31 August 2004 pp. 20-21. 
231 T, 3 1 August 2004 p. 21. 
232 T. 31 August 2004 pp. 22-24. 
233 Ndindabahizi Appeal Judgement, para. 42; Kajelijeli Appeal Judgement, para. 50; Kamuhanda Appeal Judgement, 
ara. 7; Ntakimtima~ Appeal Judgement, para. 12; Niyitegeka Appeal Judgement, para. 8. 

'3~ Trial Judgement, para. 115. 
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117. In conclusion, the Appeals Chamber finds that the Appellant has failed to show that the 

Trial Chamber abused its discretion in finding Witness KSY credible and erred in relying on his 

testimony with regard to the presence of the Appellant at Murambi Technical School on 21 April 

1994. 

(b) Witness KEI 

118. The Appellant alleges that the Trial Chamber minimised the inconsistencies between 

Prosecution Witness KEI's testimony and his prior statements made to Prosecution investigators 

and Rwandan judicial authorities in which he did not implicate the Appellant in the distribution of 

weapons.235 The Appellant submits that the Trial Chamber violated his right to a fair trial when it 

justified "the inconsistencies of Witness KEI in the Respondent's stead".236 

119. The Appellant further alleges that the Trial Chamber erred by relying on Witness KEI's 

testimony despite the doubts it expressed about his credibility.237 The Appellant asserts that Witness 

KEI "was unable to explain why in a camp where there were gendarmes, some of whom were 

among the killers in Murambi, the Appellant, Captain Sebuhura and Prc'fet Bucyibaruta preferred 

his services (though he was not a gendarme) to those of their subordinates", and though he claimed 

to have been a butcher at the gendarmerie camp, he did not know the camp's cooks, the commander 

or any gendarme at the camp.238 In addition, the Appellant contends that the Trial Chamber did not 

take into account existing contradictions between Witnesses KEI's and KSY's respective 

testimonies.239 

120. The Prosecution responds that the Trial Chamber did not minimise the alleged 

inconsistencies in Witness KEI's testimony and submits that, on the contrary, in view of his 

questionable credibility, the Trial Chamber declined to accept his testimony without 

cor rob~ra t ion .~~~ The Prosecution further states that the Appellant's submission is misguided "given 

that the Trial Chamber did not rely on Witness KEI to convict the  ellant ant"."' 

121. The Appeals Chamber finds that, contrary30 the Appellant's assertion, the Trial Chamber 

did not minimise or justify the contradictions between Witness KEI's testimony and his prior 

statements. After having acknowledged the existence of contradictions, the Trial Chamber carefully 

reviewed them and concluded that, in the absence of convincing explanations, they called into 

235 Simba Notice of Appeal, I-C-5, I-C-6; Simba Appeal Brief, paras 113-1 18, 176477. 
Simba Appeal Brief, para. 115. 

237 Simba Appeal Brief, paras 176-177. See also Simba Reply, paras 47-48. 
13' Simba Notice of Appeal, I-C-6; Simba Appeal Brief, paras 137-143. 
239 Simba Appeal Brief, para. 144. 

hsecution Response, para. 82. 
"' Prosecution Response, para. 109. 
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question the credibility of the witness.242 The Trial Chamber accordingly considered Witness KEI's 

testimony with caution243 and concluded that in "view of Witness KEI's questionable credibility, 

[it] declines to accept his testimony without corr~boration".~" The Appeals Chamber sees no error 

in this approach pdcularly as there is no legal requirement for the corroboration of evidence. In 

the instant case, the Appeals Chamber notes that the Trial Chamber's findings related to these 

events are primarily based on evidence given by Witness KSY, a witness whose credibility has not 

been successfully challenged on appeal. In preferring the evidence of Witness KSY where it 

differed from that of Witness KEI, the Trial Chamber clearly took into account differences in the 

testimony of the two witnesses. Accordingly, these sub-grounds of appeal are dismissed. 

3. Alleged Errors Relating to the Appellant's Presence at and Participation in the Attack at Kaduha 

Parish on 21 A~ril1994 

122. The Appeals Chamber will in turn consider the Appellant's arguments to the effect that the 

Trial Chamber erred in assessing the evidence of Witnesses YH, KXX and KSK and that the 

testimonies of Witnesses YH and KXX are contradictory with respect to the time of anival of the 

Appellant at Kaduha Parish. 

(a) Witness YH 

123. The Appellant alleges that the Trial Chamber erred in finding Witness YH's testimony 

credible with respect to the Appellant's presence at and participation in the attack at Kaduha Parish 

on 21 April 1994. In this effect, the Appellant submits that the error is twofold: first, concerning the 

discrepancies between Witness YH's testimony at trial and his pre-trial statement of 1 October 1997 

(regarding the duration of his military service and his purported detention from April to July 1994); 

and, second, the failure to consider Exhibit Dl47 authoritative as to the location of the officer 

whom Witness YH claimed to have accompanied to Gikongoro prefecture in April 1994. 245 

124. The Prosecution responds that the Trial Chamber duly acknowledged problematic aspects 

and discrepancies in Witness Y H s  testimony, carehlly assessed them and decided that they did not 

call into question the witness's first-hand account at trial.246 

- - 

Trial Judgement, paras 107-1 12. 
"'Trial Judgement, paras 106-107. 

Trial Judgement, para. 112. 
" Simba Notice of Appeal, I-C-5, I-C-7, U-C-8, U-C-9; Simba Appeal Brief, paras 122-127, 371-376. The Appeals 
Chamber will not consider the Appellant's contention that the Trial Chamber distorted the evidence of Witness YH in 
relation to his prosecution in Rwanda in 1995, for "the sole purpose of lending to [him] credibility" (Notice of Appeal, 
11-C-8; Simba Appeal Brief, paras 371-373). The Appellant does not explain how the purported distortion would in any 
way affect the credibility of Witness YH. 
246 Prosecution Response, paras 82, 186. 
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(i) Alleged Discrepancies Between Witness YH's Testimony and His 

Statement of 1 October 1997 

125. The Appellant contendsx7 that the Trial Chamber erred "by ruling that Witness YH's 

testimony in court is credible and reliable as regards the Appellant's participation in the Kaduha 

massacre, even though the Trial Chamber had found the witness's testimony doubtful and had 
,r 248 particularly noted discrepancies between his testimony and prior statements . In support, the 

Appellant alleges contradictions between Witness YH's testimony and his prior statements in 

relation to the period he spent in the army,249 and between the witness's oral assertion that he 

participated in the Kaduha attacks and the statement of 1 October 1997 in which he stated that he 

was in jail between April and July 1994.~' The Appellant submits that the latter contradiction and 

the fact that Witness YH never confessed to and was never prosecuted in Rwanda for genocide in 

Kaduha, demonstrate that the witness admitted his participation in the Kaduha massacre for the sole 

purpose of implicating the Appellant in that massacre.25' 

126. The Appellant further contends that the Trial Chamber erred in finding, at paragraph 166 of 

the Trial Judgement, that "the discrepancies between [Witness YH's] testimony and his 1 October 

1997 statement to Rwandan authorities simply reflected the witness's attempts to distance himself 
,, 252 from the crimes which he later acknowledged . 

127. At trial, Witness YH gave evidence that his military service lasted from 1991 until mid- 

April 1994 and that he participated in events at Kaduha Parish in April 1994. This evidence 

contrasted with his statement of 1 October 1997 which indicated that he left the army in August 

1993 and was in prison from April to July 1994.'~~ When cross-examined, the witness explained 

that he was beaten by Rwandan officials during his interview of 1 October 1997 and that some 

passages of this statement were given under duress.254 He stated that the portion of the statement 

mentioning that he was in the Kigali prison from April to July 1994, when he was transferred to 

Nyanza, was "invented",255 and that he never said that he left the army in August 1 9 9 3 . ~ ~ ~  He 

further asserted that during the period from April to July 1994 there were no prisoners in 

247 Simba Notice of Appeal, I-C-5, I-C-18, 11-C-9, 11-A2@) where the Appellant reiterates similar assertions in the 
context of his allegation that it was impossible for him to be present at both Murambi Technical School and Kaduha 
Parish on 21 April 1994 between 7 a.m. and 9 a.m.; AT. 22 May 2007 pp. 15-17. 
"' Simba Appeal Brief, para. 120 (emphasis omitted). 
249 Simba Appeal Brief, para. 121. 

Simba Appeal Brief, paras 122-123. 
Simba Appeal Brief, paras 123,125. 
Simba Appeal Brief, para. 124. 

"' Trial Judgement, paras 140, 166; Exh. P 12. 
254 T. 22 September 2004 pp. 13-14. 
S5 T. 22 September 2004 p. 15. 
256 T. 22 September 2004 p. 16. 
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~ w a n d a . ~ ~ ~  The witness could not say why the Rwandan authorities might want to indicate that he 

left the Rwandan army in August 1993, rather than April 1 9 9 4 . ~ ~  

128. At the outset of its assessment of Witness YH's testimony, the Trial Chamber expressly 

stated that because the witness was an alleged accomplice of the Appellant, his testimony would be 

viewed with appropriate caution.259 With respect to the issue of credibility, the Trial Chamber 

acknowledged "that there [were] some problematic aspects of Witness YH's testimony", notably his 

failure to disclose his own role in the Kaduha Parish massacre to Rwandan authorities and the 

discrepancy between his trial testimony and prior statements concerning his military but 

concluded that "Witness YH provided a convincing, credible and reliable first-hand testimony 

concerning [the Appellant's] participation in the massacre at Kaduha ~ a r i s h " . ~ ~ '  The Trial Chamber 

also noted that Witness YH had prior familiarity with the Appellant and identified him in court. The 

Trial Chamber concluded "that the problematic aspects of Witness YH's testimony [...I [did] not 
3 ,  262 call into question his first-hand account at trial . 

129. Thus, having considered all the existing discrepancies in Witness YH's testimony, the Trial 

Chamber concluded that his explanations "simply reflect[ed] the witness's attempts to distance 

himself from the crimes which he [had] later acknowledged".263 This conclusion is consistent with 

the explanation given by Witness YH in relation to his failure to disclose his role in the Kaduha 

Parish massacre to the Rwandan authorities. He said that he was "awaiting the gacaca court system 
n 264 to confess that crime . The Trial Chamber accepted this explanation and found that the witness 

"simply attempted, at earlier stages of his proceeding in Rwinda, to minimize his involvement in 
3 ,  265 the genocide . The Appeals Chamber notes that the witness also acknowledged that his limited 

confession facilitated his provisional release as a criminal of the "second category".266 The Appeals 

Chamber finds that the Appellant has not demonstrated that the Trial Chamber exceeded its 

discretion when finding that the discrepancies between Witness YH's testimony and his statement 

of 1 October 1997 could be explained by his attempt to distance himself from the crimes which he 

later acknowledged. 

I 

130. This sub-ground of appeal is dismissed. 

''' T. 23 September 2004 p. 12. 
258 T. 22 September 2004 pp. 16-17 
"9 Trial Judgement, para. 164. 
260 Trial Judgement, paras 165-167. 
261 Trial Judgement, para. 168. 
"Trial Judgement, para. 168. 
263 Trial Judgement, para. 166. 
2M T. 23 September 2004 p. 19. 
265 Trial Judgement, para. 165. 
266 T. 23 September 2004 p. 19. 
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(ii) Exhibit Dl47 

131. The Appellant submits that the Trial Chamber erred in finding that Exhibit Dl47 did not 

necessarily reflect the location of all officers in m i d - ~ ~ r i l . ' ~ ~  He submits that this document "is 

authentic, since it was produced by the Prosecution in another case of this Tribunal" and contends 
n 268 that "judicial notice should have been taken thereof under Rule 94@) of the Rules . The 

Appellant asserts that Exhlbit Dl47 as well as the prior statements of Witness YH prove that this 

witness did not go to Kaduha on 21 April 1994. The Appellant further contends that the Trial 

Chamber erred by according lower probative value to these documents than to the in-court evidence 

of Witness YH, thereby violating Rule 89@) and (C) of the ~ u l e s . ' ~ ~  

132. The Appeals Chamber recalls that it has already dismissed the argument that as a matter of 

law documentary evidence should he preferred to oral testimony.270 Here the Appellant further 

submits that because the Prosecution presented a document in evidence in another case before the 

Tribunal, it must be authentic, probative and subject to judicial notice."' The Appeals Chamber 

rejects this argument as a matter of principle: the probative value of a document may be assessed 

differently in different cases, depending on the circumstances. In the instant case, the Trial Chamber 

considered Exhibit ~147,"' a document allegedly showing the location of Rwandan Army officers 

as of 5 March 1994, and found that, in the context of the events which followed the death of the 

President of Rwanda, the locations of officers in mid-April 1994 could have been different from 

those mentioned in this document.273 The Appellant has failed to demonstrate that no reasonable 

Trial Chamber could have reached the same conclusion. Accordingly, this sub-ground of appeal is 

dismissed. 

@) Witness KXX 

133. The Appellant contends that the Trial Chamber erred by relying on Prosecution Witness 

KXX's testimonyY4 He submits that in prior statements before the Rwandan authorities, Witness 

KXX never mentioned his own participation in the massacre at Kaduha ~ a r i s h y ~ '  and that in court 
1. 

267 Simba Notice of Appeal, I-C-7; Simba Appeal Brief, paras 126-127. 
Simba Appeal Brief, paras 126-127. 

269 Simba Appeal Brief, para. 127. See also Simba Reply, paras 47-48. 
'"See above Section D-1, paras 101-103. 
27' Simba Appeal Brief, pa& 126-127. 
"' Exh. D147, admitted on 29 March 2005. The document itself is dated 5 March 1994. It arguably emanates from the 
"MinistBre de la Dtfense Nationale, Armte Rwandaise, Etat-Major G1" and shows the situation of the officers of the 
Rwandese army as of 1 March 1994. 

Trial Judgemenr para. 167. 
'14 Simba Notice of Appeal, I-C-6, I-C-18.11-A-2(c) where the Appellant reiterates similar assertions in the context of 
his allegation that it was impossible for him to be present at both Murambi Technical School and Kaduha Parish on 21 
A rill994 between 7 a.m. and 9 a.m. See also Simba Reply, paras 47,132-133; AT. 22 May 2007 p. 17. 
27PSimba Appeal Brief, para. 130. 
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he was unable to give a consistent chronology of the attack against ~ a d u h a ' ~ ~  or to identify the 

� ellan ant."^ The Appellant asserts that the falsity of Witness KXX's testimony was demonstrated 

when he admitted that at Kaduha Parish he had stood at a place where he could not see events a 

hundred metres away.278 He submits that, in accordance with the case law, in such circumstances 

Witness KXX should have been disqualified.27g 

134. The Appellant also submits that the Trial Chamber erred in finding at paragraph 169 of the 

Trial Judgement that there was no evidence of the witness's prior knowledge of the ~ ~ p e l l a n t . ~ ~ ~  

He further contends that the Trial Chamber erred in giving more weight to Witness KXX's in-court 

testimony than to the discrepancies in his prior ~taternents.~~' 

135. The Prosecution responds that the Trial Chamber's approach to the assessment and 

application of Witness KXX's evidence is correct, careful and detailed, and, therefore, 

reasonable.282 

136. The Appeals Chamber notes that Witness KXX is one of three witnesses, together with 

Witnesses YH and KSK, who placed the Appellant at Kaduha Parish during the attack on 21 April 

1994. As Witness KXX was an alleged accomplice of the Appellant, the Trial Chamber stated that 
,r 283 it viewed his testimony with "appropriate caution . It also identified a number of problems with 

Witness KXX's and stated that it would "only accept his testimony, if it [was] 
,, 285 adequately corroborated, as where it [was] consistent with Witness YH's account . 

137. As the question whether the Trial Chamber erred in relying on Witness KXX's testimony is 

closely linked to alleged contradictions between the respective testimonies of Witnesses YH and 

KXX, the Appeals Chamber considers that it would be best addressed below in the context of the 

"6 Simba Appeal Brief, paras 131, 160. 
277 Simba Appeal Brief, paras 131,157-159. 

Simba Appeal Brief, para. 161. 
279 Simba Appeal Brief, para. 132. c 

Simba Appeal Brief, para. 158. The Appellant makes a related submission that the Trial Chamber erred in fact in 
fmding that no evidence was presented to show that Witness KXX had prior knowledge of the Appellant establishing 
that he was able to accurately identify him during the genocide (Simba Notice of Appeal, 11-(2-10). 
'" Simba Appeal Brief, para. 133. 

Prosecution Response, paras 82, 186. 
Trial Judgement, para. 164. 
Trial Judgement, para 169. The Trial Chamber noted that Witness KXX "had problems providing a clear chronology 

of the events surrounding the Kaduha Parish massacre"; there was no evidence of his prior knowledge of the Appellant 
establishing that be was able to accurately identify him during the events; he could not identify the Appellant in court; 
and in prior statements, he did not specifically mention the Appellant's presence at Kaduba Parish on the morning of 21 
Ajml1994. 

Trial Judgement para. 169. On this basis, the Trial Chamber declined to accept "Witness KXX's [...I uncorroborated 
testimony that [the Appellant] addressed a crowd in Kaduba Trading Centre and delivered weapons to the sub- 
prefecture office in the days before the attack on Kaduha Parish". 
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analysis of the possible  contradiction^.^'^ The Appeals Chamber will not consider the Appellant's 

submission regarding the alleged error in the Trial Chamber's finding that there was no evidence of 

Witness KXX's prior knowledge of the Appellant, as no conviction was entered on the basis of the 

Trial Chamber's allegedly erroneous finding and the Appellant's claim does not have the potential 

to cause the verdict to be reversed or revised. 

(c) Witness KSK 

138. The Appellant submits that the Trial Chamber erred in relying on the evidence of Witness 

KSK to conclude that the Appellant was at Kaduha on 21 April 1994 and in finding that Witness 

KSK was credible and corroborative of Witness KXX's account despite noting inconsistencies and 

expressing doubt as to their testirnonie~?'~ He also contends that the Trial Chamber showed more 

leniency towards Witness KSK than towards alibi witnesses?" The Prosecution does not present 

any specific argument in response. 

139. The Appeals Chamber observes that, contrary to the Appellant's assertion, the Trial 

Chamber did not rely on Witness KSK's testimony to find that the Appellant was at Kaduha Parish 

on 21 April 1994. While not calling into question Witness KSK's general credibility, the Trial 

Chamber found that there was i n ~ ~ c i e n t  evidence showing "a satisfactory basis of knowledge" 

which would have allowed the witness to identify the Appellant at the crime site.'" With respect to 

her estimate that the attack started around 5:00 am., the Trial Chamber found that this was not 

inconsistent with the accounts of Witnesses YH and KXX. The Appellant has failed to demonstrate 

that the Trial Chamber erred in so finding. Neither has the Appellant demonstrated how the Trial 

Chamber might have showed more leniency toward Witness KSK than toward alibi witnesses. 

Accordingly, these sub-grounds of appeal are dismissed. 

(d) Alleged Contradictions between the Testimonies of Witnesses YH and KXX 

140. The Appellant submits that the respective testimonies of Witnesses YH and KXX regarding 

the Appellant's arrival time at Kaduha Parish areinconsistent. He argues that while Witness YH 

testified that the Appellant arrived at Kaduha Parish at 8.20 a.m., Witness KXX testified that the 

Appellant only arrived around 9 a.m. The Appellant contends that the testimonies of Witnesses YH 

286 See below Section D-3(d). 
287 SimbaNotice of Appeal, I-C-6, I-C-12, II-A-2(a), II-A-2(d); Simba Appeal Brief, paras 163-164.167, 170, 181,183, 
216 177 - - - , - - - . 
288 Simba Notice of Appeal, I-C-12. 
289 Trial Judgement, paras 170-175. 
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and KXX were not corroborative and therefore could not form the basis of a conviction beyond 

reasonable doubt. 290 

141. The Prosecution responds that the Appellant fails to demonstrate any error in the Trial 

Chambzr's assessment of the evidence. In particular, it submits that the Trial Chamber applied the 

correct approach with respect to Witnesses YH and KXX, alleged accomplices of the Appellant, in 

stating that it "viewed their testimonies with appropriate caution"?91 

142. The Appeals Chamber notes that the witnesses' testimonies do in fact differ as to the time of 

the Appellant's arrival at Kaduha Parish. While according to Witness KXX, Simba anived at 

Kaduha Parish "around 9.00 a.m.", Witness YH testified that the Appellant arrived at around 8.20 

a.m.2" As noted above, the Trial Chamber identified a number of problems in Witness KXX's 

testimony and therefore decided to only accept it if adequately corroborated by Witness Y H . ' ~ ~  The 

Trial Chamber, however, ignored its own holding by finding that the Appellant anived at Kaduha 
r, 294 Parish "around 9 a.m. , thereby relying solely on the testimony given by Witness KXX. 

143. The Appeals Chamber finds that the Trial Chamber committed an error of law in making 

this finding. While a trier of fact is not obliged to detail every step of its reasoning, in view of its 

concerns regarding the credibility of Witness KXX and its decision to accept his testimony only 

where corroborated,295 the Trial Chamber was compelled to explain why it relied on the 

uncorroborated account of Witness KXX instead of Witness YH's testimony with regard to the time 

of the Appellant's arrival at Kaduha Parish. The Appeals Chamber will consider below whether, 

and if necessary, to what extent, the Trial Chamber's error affects its findings relating to the 

Appellant's participation in the attacks at Murarnbi Technical School and Kaduha Parish on 21 

April 1994 within the time frame emerging from the relevant testimonies. 

Simba Notice of Appeal, I-C-6,1I-A-Z(a), 11-C-5; Simba Appeal Brief, paras 167-170. While the Appellant alleges 
several inconsistencies between the respective testimonies of Witnesses YH, KXX and KSK, he specifies only one 
alleged contradiction between the testimonies of Witnesses YH and KXX, to which the Appeals Chamber will limit its 
consideration. The Appeals Chamber will not consider the Appellant's argument to the effect that the case law requires 
that when a conviction is based on uncorroborated testimony it must be established beyond reasonable doubt (Simba 
A eal Brief, para. 169), since that standard does not vary according to whether the testimony is corroborated or not. 
29Pkosecution Response, para. 86 .  
292 Trial Judgement, para. 142. 
293 See above Section D-3(b), para. 136. 
294 Trial Judgement, para. 175. 
295 Trial Judgement, para. 169. 
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4. Alleged Errors Relating to the Possibility of the Appellant's Presence at Both Murambi 

Technical School and Kaduha Parish on 21 April 1994 in the Lapse of Time Accepted bv the Trial 

Chamber 

144. The Appellant alleges that the Trial Chamber erred in factz9= in finding that he took part in 

the massacres at Murambi Technical School and Kaduha Parish on 21 April 1994, thereby ignoring 

the Appellant's submissions that it was physically impossible for him to be present at both sites 

within the time frame which emerges from the relevant testimonies.297 The Appellant also submits 

that his presence at both sites was not proven beyond reasonable 

145. The Appellant points out that he was allegedly seen at Murambi Technical School from 7 

a.m. (by Witness KSY) to 8.20 or 8.30 a.m. or even 9.20 to 9.30 a.m. at the latest (by Witness KEI), 

while he allegedly arrived at Kaduha Parish at 8.20 a.m. (according to Witness YH) or around 9 

a.m. at the latest (following Witness KXX's account).299 He submits that in the "most optimistic 

scenario" it could be inferred that he traveled from Murambi Technical School to Kaduha Parish in 

less than 40 minutes.300 He alleges that the distance between the two places is either 72 or 79 

kilometers by road; the shortest road takes nearly three hours to t~avel;~'' and the road conditions, 

particularly in April during the heavy rainy season, in addition to the restrictions on movements in 

April 1994, would have rendered this scenario impossible.30z 

146. The Appellant also submits that, when finding that the three massacre sites were located 
,r 303 "not far from one other , the Trial Chamber might have been misled by the maps in the 

Prosecution Investigator's file.3o4 He submits that, while one of these maps "indicates an area called 

"6 The Appeals Chamber notes that the Appellant alleges an error of fact. However, it appears from the nature of his 
submission that he alleges both an error of law (failure to provide a reasoned opinion) and an enor of fact (findings that 
the Appellant had been successively at Murambi Technical School and Kaduha Parish on 21 April 1994). 
"' Simba Notice of Appeal, 11-A-3; Simba Appeal Brief, paras 333-355; AT. 22 May 2007 pp. 13.20-22,45. 
"' Simba Notice of Appeal, II-A-1, 11-A-2; Simba Appeal Brief, paras 333,343-344. Under Grounds II-A-1 and II-A-2, 
the Appellant also makes submissions which do not point sMetly toward the impossibility to be present at both sites in 
the lapse of time accepted by the Trial Chamber. These subgrounds were dealt with above under Sections D-lto D-3. 
lW Simba Appeal Brief, para. 344. 
MO Simba Appeal Brief, para. 345. 
3" The Appellant submits that his arguments are supported by the Defence Expert Report which states that it "took at 
least three hours to travel from Murambi to Kaduha" (Simba Appeal Brief, para. 347, referring to Defence Expert 
Report of 27 March 2005 (Exh. D 156). p. 49). 
'" Simba Appeal Brief, paras 345-346.349-353. 
3m Trial Judgement, para. 401. 
3M Simba Appeal Brief, para. 353. The English version of Simba Appeal Brief mentions "Exhibits 7 and 8". However, it 
seems that the Appellant is referring to maps numbered 7 and 8 annexed to the Investigator's fde titled "Documents 
relating to the Investigator's testimony". This file contains documents prepared by the Prosecution's Investigator, Mr. 
Karugaba ('Witness Karugaba"), and was disclosed on 11 May 2004 (R.P. 1572-2086). The Appeals Chamber further 
notes that these maps were not admitted as exhibits. Exhibits Pl8, P19 and P20 are the only maps, which were admitted 
before the Trial Chamber. 
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'Murambi' as being close to Kaduha Parish", the actual site of Murambi Technical School is 

between 72 and 79 kilometers away from ~ a d u h a . ~ ' ~  

147. The Prosecution responds that the Appellant has not demonstrated any error committed by 

the Trial Chamber in assessing the relevant evidence and merely tries to re-litigate matters that were 

fully explored at trial.306 According to the Prosecution, the Trial Chamber closely considered factors 

such as the distance between the two locations, the credibility of Prosecution witnesses, and the 

Appellant's participation in the crimes at the two locations. In particular, the Prosecution submits 

that the Trial Chamber "was fully alive to the issue of time-gap between the Appellant's 

participation in the perpetration of crimes at the two locations".307 

148. The Prosecution further submits that the Appellant misrepresents the Trial Chamber's 

findings in relation to the time-frame within which he was found to have participated in the crimes 

at Murambi Technical School and Kaduha Parish, in particular by representing this as a maximum 

of 40 minutes308 and by engaging in "some arithmetic exercise, which attempts to provide rather 
9 ,  309 exact time-frames . In addition, the Prosecution submits that the Appellant's allegations with 

regard to the time necessary for driving from Murambi Technical School and Kaduha Parish are 

based on estimations whlch can vary from one driver to the other, and that his assertion regarding 

the state of the roads during the rainy season is not sustained by any e~idence.~" 

149. In reply, the Appellant contends that the Trial Chamber "failed to display objectivity" when 

finding that the Appellant was seen at Murambi Technical School at 7:00 a.m. on 21 April 1994 and 

at Kaduha Parish at 9:00 a.m. the same day, when it should have considered "all possible time- 

sequence combinations", including the distance between the places and the time necessary to travel 

between them.311 He further submits that the Trial Chamber erred by failing to question the 

credibility of the Prosecution witnesses given that Witness KEI did not testify that the Appellant 

went to Kaduha Parish after leaving Murambi Technical ~choo l . "~  With respect to the issue of the 

time necessary to travel from one crime scene to the other, the Appellant submits that there is a 

clerical mistake in the Defence Expert Report and that it should read that the alleged distance . 
,, 313 travelled by the Appellant on 21 April 1994 could only be done in 5 "hours" rather than "days . 

The Appellant seeks the admission of Witness TER's statement as additional evidence and submits 

'" Simba Appeal Brief, para. 353. 
'06 Prosecution Response, paras 167, 169-170, 181. 
3m Prosecution Response, para. 169. 

hsecution Response, para. 179. 
3W Prosecution Response, para. 174. See also para. 179. 
310 Prosecution Response, paras 179-180. 
"bimba Reply, paras 111-115. 
312 SimbaReply, paras 115-118. 
313 Simba Reply, para. 128. 
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that refusing this new evidence would occasion a miscarriage of justice. In the alternative, he 

requests that the Appeals Chamber visit the crime sites or assign an independent expert to do so.314 

150. At the outset, the Appeals Chamber notes that it has already dismissed the Appellant's 

arguments regarding the credibility of Prosecution witnesses who testified in relation to the 

massacres at Murambi Technical School and Kaduha Parish, with the exception of the contention 

that the Trial Chamber erred in relying on Witness KXX with regard to the time of the Appellant's 

arrival at Kaduha These arguments will not be revisited here. Moreover, the Appeals 

Chamber recalls that some of the Appellant's requests related to this issue have previously been 

considered and rejected in the Decision on Rule 115 Evidence of 21 May 2007. Witness TER's 

statement was neither found to be part of the trial record nor admitted as additional evidence on 

appeal. Similarly, the Appellant's requests for the Appeals Chamber to either conduct a site-visit or 

assign an independent expert to do so were rejected.316 The Appeals Chamber therefore restricts its 

consideration here to the issue of the alleged impossibility for the Appellant to be present at both 

massacres sites in the time-frame emerging from the credible evidence. 

151. With regard to the Appellant's argument that the Trial Chamber might have been misled by 

a map annexed to the Prosecution investigator's file which shows that there is another place named 

Murambi located closer to Kaduha than the actual Murambi Technical School, where the massacre 

took place on 21 April 1994, the Appeals Chamber finds this to be mere speculation unsupported by 

any evidence. Under these circumstances, the Appeals Chamber can only conclude that the Trial 

Chamber did not take into account this map in its assessment of the geographical aspects of the 

case. 317 

152. Turning to the issue of distance and driving time, the Appeals Chamber recalls that a Trial 

Chamber has the obligation to provide a reasoned opinion,318 but is not required to articulate the 

reasoning in detail.319 Although certain evidence may not have been referred to by a Trial Chamber, 

in the particular circumstances of a given case it may nevertheless be reasonable to assume that the 

Trial Chamber took it into account.320 There is no guiding principle on the question to determine the 

314 Simba Reply, paras 124 -125, 129. 
'I5 See above Sections D-2 and D-3. 
'I6 Decision on Rule 115 Evidence of 21 May 2007, paras 18-19, 61. 
'I7 See above fn. 304. 
'I8 Article 22(2) of the Statute and Rule 98(C) of the Rules. 
'I9 Kamuhanda Appeal Judgement, para. 32; Kajelijeli Appeal Judgement, para. 59; Semanza Appeal Judgement, paras 
130, 149; Niyitegeka Appeal Judgement, para 124; Rutaganda Appeal Judgement, para. 536; Muemu Appeal 
Judgement, paras 18,277; DelaliCet nl. .Appeal Judgement, para. 481. 
'" Musemu Appeal Judgement, para. 19. 

.- 
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extent to which a Trial Chamber is obliged to set out its reasons for accepting or rejecting a 

particular testimony.321 

153. The Appeals Chamber notes that the material fact at issue during trial was whether the 

Appellant was present at both Murambi Technical School and Kaduha Parish in the early morning 

of 21 April 1994. The Trial Chamber found that there was evidence of the Appellant's presence 

there. The issue to be resolved by the Appeals Chamber is therefore whether the Trial Chamber 

erred in fact by finding that the evidence presented by the Appellant did not cast any reasonable 

doubt on the Appellant's presence at the two places. One way for the Appellant to cast reasonable 

doubt on this evidence was to show that it was impossible to travel between the two places in a 

lapse of time compatible with the time-frame arising from the testimonies of Witnesses KSY and 

YH.~" The Trial Chamber's findings that the Appellant was successively at Murambi Technical 

School and then Kaduha Parish on that morning indicate that it did not view the evidence 

introduced by the Appellant on this point as being sufficient to cast any reasonable doubt on his 

presence at either ~ite.3'~ 

154. The Trial Chamber did not explicitly address the issues of distance and driving times in the 

Trial Judgement, merely noting that Murambi Technical School, Kaduha Parish and Cyanika Parish 

were "geographically proximate locations"?24 The Appeals Chamber notes that findings on both the 

distance between and the time necessary to travel from one site to the other were of importance as 

they directly affected whether it would have been possible for the Appellant to participate in the 

massacres at both sites in the relatively short time-frame at issue. The Trial Chamber accepted the 

time-frame given by the Prosecution witnesses regarding the Appellant's presence at both sites. 

Relying on Witness KSY, the Trial Chamber concluded that the Appellant was at Murambi around 

7:00 a.m. on 21 April 1994.3~' There is no specific finding as to when the Appellant left the area, 

but the Trial Chamber observed that Witness KSY saw the Appellant for around 15 minutes. On the 

basis of the testimony of Witness KXX, the Trial Chamber found that the Appellant arrived at 

Kaduha Parish around 9:00 a.m. the same day, discarding the earlier arrival time (around 8:20 a.m.) 

suggested by Witness Y H . ~ ' ~  .I 

Musema Appeal Judgement, para. 18. 
"' See Kamuhanda Appeal Judgement, para. 40. 
'I3 Kamuhandn Appeal Judgement, para. 40. '" Trial Judgement, para. 401. The other paragraphs of the Trial Judgement quoted in the F'rosecution Response do not 
give any relevant information about the Trial Chamber's reasoning in support of its findings that the Appellant was seen 
successively at Murambi Technical School and Kaduha Parish in the early morning of 21 Apnl 1994. See Prosecution 
Response, para. 169, fn. 250, referring to Trial Judgement, paras 134,399,401,402. 
'~5 Trial Judgement, paras 113, 117. 
'I6 The Appeals Chamber has already concluded that this finding is erroneous since it contradicts the Trial Chamber's 
previous finding that it would rely on Witness KXX only if corroborated (see above Section D(3)(d), para. 143). 
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155. Having made these findings as to times of arrival at the two massacre sites, the Trial 

Chamber failed to expressly discuss the Defence evidence to the effect that it was impossible for the 

Appellant to travel from Murambi Technical School to Kaduha Parish within this time-frame. The 

issue was clearly controversial and the evidence presented by the parties in this respect was 

contradictory. The Trial Chamber should have been clearer in finding that the Appellant was at both 

Murambi Technical School and Kaduha Parish, which the Trial Chamber deemed geographically 

proximate, thereby rejecting his argument regarding impossibility. However, the failure to be more 

explicit does not indicate the lack of a reasoned judgement, particularly in light of the approximate 

nature of the evidence offered by Witnesses KSY, YH and AJTl as discussed in subsequent 

paragraphs. 

156. Contrary to the Appellant's contention, the Trial Chamber was not compelled to question 

the credibility of the Prosecution witnesses in light of the fact that Witness KEI did not testify that 

the Appellant went directly to Kaduha Parish after leaving Murambi Technical School. The Trial 

Chamber expressly rejected all uncorroborated aspects of Witness KEYS testimony; it is thus 

consistent that it did not accept the witness's account that the Appellant went to the Gendarmerie 

camp after the attack against Murambi Technical 

157. According to Prosecution Witness Karugaba, the shortest non-tarmac road between the two 

massacre sites was 25-30 km long.328 Defence Witness AJTl testified that the distance between the 

two locations could be covered in one and a half hours.329 This evaluation is not necessarily 

contradicted by the Defence Expert Report, which stated that during the rainy season this trip could 

take three hours, with a solid car.330 No evidence was brought that showed that the road conditions 

'" See Trial Judgement, para. 112, read together with paras 100, 107 (on the ground that the credibility of Witness KEI 
was questionable). 

Witness Kamgaba pointed out the locations on a map whkb was admitted as Exhibit P19. He estimated the driving 
distance between Gikongoro town and Kaduha as 50 km via Cyanika and 25-30 km via Murambi, and the driving 
distance between Gikongoro town and Murambi as 2 km. (T. 8 November 2004 pp. 7-8). 
329 T. 11 March 2005 p. 27. 
330 According to the Defence Expert Report, it would have taken three hours during the rainy season to travel between 
them, without taking into account the presence of road-blocks. The Defence Expert Report also asserted that it would 
have taken five days to travel the distances which the Appellant had, according to the Indictment, travelled on 21 Apnl 
1994 (Exh. D 156, Defence Expert Report, p. 47). The Appeals Chamber notes that the Appellant submits that this was 
in fact a clerical error, and that the expert meant "5 hours" rather than five days, without ptesenting arguments in 
support of this submission. However, since the issue at stake is limited to the question of the distance between Murambi 
and Kaduha and the time necessary to cover that distance, and not the time necessary to travel all the distances which 
the Indictment alleged that the Appellant covered on 21 April 1994, the Appeals Chamber does not deem it necessary to 
make any findings on this point. See also Corrigendum d l'annexe la  des conclusions de la Defense d'Aloys Simba, 4 
July 2005 (strictly confidentially filed); Prosecution closing arguments (T. 7 July 2005 pp. 11-12); Defence closing 
arguments (T. 7 July 2005 pp. 57-58). 

Case No. ICTR-01-76-A 
50 

27 November 2007 w 



2188M 

were affected by rain at the relevant time; the simple fact that April falls within the rainy season is 

not sufficient to demonstrate that the roads were actually in bad condition on the day at issue.331 

158. The Appeals Chamber notes that both Witness KSY and Witness YH gave only approximate 

times of their respective sightings of the Appellant on the 21 April at Murambi Technical School. 

Witness KSY testified that he saw the Appellant arriving at Murambi Technical School at "around" 

7:00 a.m. on 21 April 1994 and that he observed the Appellant during a period of "about" 15 

minutes.332 A reading of the relevant transcripts clearly shows that Witness KSY only intended to 

give estimated times.333 Similarly, Witness YH did not give a precise time for the arrival of the 

Appellant at Kaduha Parish. Witness YH first indicated during the examination-in-chief that he 

(Witness YH) anived at Kaduha Parish "between about 8:00 and 9:00 in the morning [of 21 April 

1 9 9 4 1 " ~ ~ ~  and that the Appellant anived 20 minutes after his anival at Kaduha The Trial 

Chamber duly acknowledged the fact that these witnesses intended in general to provide an 

approximate time-frame for the events they reported in their testimony. 

159. Similarly, nothing in Defence Witness AJTl's testimony indicates that she intended to 

provide an exact calculation of the minimum travel time required to go from Kaduha to 

~ u r a m b i . ~ ~ ~  The Appeals Chamber finds that in light of the troubling context of the events reported 

by the witnesses and the long period of time that elapsed between the events and the taking of the 

testimony (a decade in the instant case), the times indicated by the witnesses must be considered as 

mere approximations, the approach taken by the Trial Chamber. In light of the approximations 

given by the witnesses, a reasonable trier of fact could have found beyond a reasonable doubt that 

33' The Appeals Chamber notes that the Defence failed to ask the witnesses if it was raining on 21 April 1994. It asked 
Witness Karugaba (T. 9 November 2004 pp. 8-10) and Witness KSY whether it was the rainy season at that time. 
However, in contrast with the line of questioning pursued by the Defence, Witness KSY answered that indeed it was 
normally the rainy season, but on the days before 21 April 1994 it had not rained in the area of Murambi (T. 31 August 
2M34 p. 13). 

T. 30 August 204 p. 28; Trial Judgement, para. 92. 
333 Trial Judgement. paras 113, 117, 118. T. 30 August 2004 p. 28 ("Q. Now, at around what time of the morning did 
Aloys S i b a  arrive at Murambi Technical Institute? A. It was around 7:00 in the morning."). T. 30 August 2004 p. 29 
("Q. And, approximately, how long did this visit by Simba last, Witness? A. He was there for about 15 minutes."). In 
cross-examination, the Defence asked Witness KSY to cmfirm the time of arrival of the Appellant at Murambi 
Technical School. Witness KSY did not respond directly. The Defence did not enquire further on this question (T. 30 
August 2M34 p. 47). 
3" T. 21 September 2004 p. 35 ("Q. And at around what time of the day did you see Aloys Simba at Kaduha parish on 
the 21st of April 19947 A. It was between about 8:00 and 9:00 in the morning."). 
335 T. 21 September 2004 p. 35 ("A. [...I So we got up early, between 7 and 9 a.m., and 20 minutes after my arrival, 
Colonel Simba also arrived there [Kadnha Parish] and I saw him."). T. 21 September 2004 pp. 36-37 (Later, still in 
examination-in-chief, "A. We got to Kaduha at around 8:00. Q. And approximately how long after your arrival did 
Colonel Simba arrive at Kaduha parish? A. He got there some minutes after our arrival."). The Defence did not question 
Witness YH on the times of the Appellant's arrival and stay at Kaduha Parish (T. 22 September 2004; T. 23 September 
2004). 
336 T. 11 March 2005 p. 27. During cross-examination, the Prosecution questioned Witness AJTl on the time it would 
take to travel between Kaduha Parish and Murambi ("A. Iwlell, Murambi is farther away than Kaduha, and you have to 
pass through Kaduha to reach Murambi, so you have to add one and an half hour [...I".). The Prosecution did not pursue 
this line of questioning to Witness AJTl (T. 11 March 2005 p. 27). 
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the times articulated by them were, in fact, quite flexible and created a window during which Simba 

could have been present at both Murambi Technical School and Kaduha Parish on the morning of 

21 April 1994. The Appeals Chamber finds, therefore, that the Appellant has not demonstrated that 

the Trial Chamber erred in so finding. 

5. The Nwazo Public Meeting of 22 Mav 1994 

160. The Appellant contends that the Trial Chamber erred by relying on the uncorroborated 

testimony of Witness YC to find that the Appellant made an inflammatory speech against Tutsi at a 

public meeting in Ntyazo Commune on 22 May 1994, and by rejecting the Appellant's account of 

that speech which was corroborated by Witness G M ~ . ~ ~ ~  He submits that it is absurd to find that he 

would have suddenly decided to incite people to kill the Tutsi a moment after he had urged the 

members of the population to embrace peace and defend their homeland alongside the national 

The Appellant further argues that the fact that Witness YC was better placed than Witness 

GMI to hear the Appellant's speech does not mean that Witness YC was more credible than the 

latter.339 He also contends that the Trial Chamber should have considered Witness YC's testimony 

with caution since he confessed to having participated in the genocide, and since his cooperation 

with the Rwandan authorities was clearly an attempt to obtain a reduced sentence.340 Finally, the 

Appellant submits that Witness YC's testimony was inaccurate insofar as it described the Appellant 

as a civil defence advisor in Butare and ~ i k o n ~ o r o . ~ ~ '  

161. The Prosecution responds that the Trial Chamber adopted the correct approach in assessing 

the testimonies of Witnesses YC and GM1 and that the Appellant has failed to demonstrate any 

error of fact leading to a miscarriage of 

162. The Appeals Chamber notes that the Trial Chamber's finding that the Appellant made an 

inflammatory speech against Tutsi at a public meeting in Ntyazo Commune on 22 May 1994 does 

not underlie any conviction, nor does it support any subsequent finding in relation to the sentence. 

Indeed, the Trial Chamber found that the Prosecution did not prove the allegation that Tutsi were 

killed as a result of the Appellant's speech. As thz Appellant fails to demonstrate that the alleged 

errors occasioned a miscarriage of justice, this sub-ground of appeal is dismissed. 

337 Simba Notice of Appeal, II-B-1 and 11-B-2. 
'I8 Simba Appeal Brief, para. 357. 

Simba Appeal Brief, para. 358. 
34a Simba Notice of Appeal, 11-B-1. 
%' Simba Notice of Appeal, 11-B-1. See also Simba Reply, para. 131. 

hsecution Response, para. 183. 
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E. Alleged Errors in the Assessment of the Defence Evidence 

163. The Appellant submits, under various sub-grounds of appeal, that the Trial Chamber 

committed errors of law and fact in its assessment of Defence evidence. 

164. As a preliminary matter, the Appeals Chamber declines to address a number of the 

Appellant's submissions for lack of arguments. First, the Appellant alleges that the Trial Chamber 

contradicted itself in finding that the Appellant was in Kigali and Gitarama from 6-13 April 1994 

and that "he might have left Gitararna on 12 April when the Interim Government was being 

installed there".343 The Appeals Chamber notes that the Trial Chamber accepted the Appellant's 

alibi with respect to the period of 6-13 April 1 9 9 4 ~ ~ ~  and no convictions rest on the findings 

pertaining to this period. As a result, the Appeals Chamber's intervention is not warranted since the 

alleged error could not have occasioned a miscarriage of justice. 

165. Similarly, the Appeals Chamber will not consider the Appellant's claim that the Trial 

Chamber erred by distorting the facts in finding that the Appellant was on his way to Gikongoro 
345 . when he met Witness MIB and his wife since he has failed to elaborate on this sub-ground of 

appeal in his Appeal ~ r i e f . ~ ~ ~  

166. Further, the Appellant claims that the Trial Chamber erred by declining to accept in its 

entirety the alibi for the period of 14-24 April 1994, despite the multiple corroborations of alibi 

witnesses.347 In this respect, the Appellant relies on arguments advanced in the context of other sub- 

grounds of appeal which are addressed elsewhere in the Trial Judgement. As no separate error on 

the part of the Trial Chamber is advanced, the Appeals Chamber need not address these arguments 

here. 

167. The Appeals Chamber also declines to address the challenge that the Trial Chamber 

contradicted itself when it allegedly failed to conclude that "the alibi had raised a reasonable doubt 

I 

"' Simba Notice of Appeal, I-D-9; Simba Appeal Brief, para. 264, referring to Trial Judgement, paras 343-377. See 
Prosecution Response, paras 112-103, 112; Simba Reply, paras 49-50; AT. 22 May 2007 pp. 18-19. 
344 Trial Judgement, paras 341-349 
" Simba Notice of Appeal, II-C-12. See also Simha Appeal Brief, para. 379; Simba Reply, para. 133. In his Appeal 
Brief (para. 379) the Appellant merely refers to another part of the same brief (paras 191-212), but does not elaborate on 
the specific contention that the Trial Chamber misrepresented Witness MIB's testimony. The Appeals Chamber notes 
that the Appellant's submissions point erroneously to paragraph 464 of the Trial Judgement, while paragraphs 374 to 
376 of the Trial Judgement seem more relevant to the Appellant's apparent argument. However, contrary to the 
Appellant's contention, these paragraphs show clearly that the Trial Chamber took into account the evidence that the 
Appellant was travelling to Gikongoro "in order to see if the roads were sufficiently safe to relocate there" and accepted 
that he turned back to Gitarama town when he was warned by Witness MIB that it was too dangerous to continue his 
way with Tutsi accompanying him (Trial Judgement, para. 375). 
346 Simba Appeal Brief, para. 379, referring to Simha Appeal Brief, paras 191-212. 
"' Simba Notice of Appeal, 11-D-2; Simba Appeal Brief, para. 384, referring to Simba Appeal Brief, paras 184-252. 
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r, 348 in the Prosecution case . The Appellant is in fact asserting that the Trial Chamber erred in law in 

failing to apply the proper legal standard to the alibi evidence. This general contention overlaps 

with the Appellant's more specific allegations of error relating to the assessment of the alibi 

evidence which will be considered below, and does not call for a separate analysis by the Appeals 

Chamber. 

168. The Appeals Chamber further declines to address the Appellant's contention that the Trial 

Chamber erred in failing to consider the Defence Expert Report in relation to the massacres that 

occurred at Murambi Technical School and Kaduha Parish, since this report makes only limited 

submissions to the effect that the Indictment exaggerated the number of victims at these places, an 

issue which is not at stake on appeal3" 

169. Finally, the Appeals Chamber will not address the following allegations of error since they 

fall outside the scope of the grounds set out in the Notice of Appeal: in relation to Prosecution 

Witness YH's testimony placing the Appellant at a meeting at Centre Intercommunal de 

perfectionnernent du personnel ("CIPEP") around 16 April 1994, and the link between these 
350 . statements and Defence Witness SBLl's testimony; in the assessment of the diary of the 

 ellant ant;^^' and in the assessment of the Appellant's letters with respect to dates of his departure 

from ~ i o n ~ o r o . ~ ~ ~  

170. The Appeals Chamber will now address the remaining arguments in turn. 

1. Alleged Failure to Consider Re~or t  bv Defence Ex~er t  Witness Dr. Pascal Ndeneeieho 

171. The Appellant contends that the Trial Judgement failed to consider the Defence Expert 

Report of Dr. Pascal Ndengejeho in relation to the massacres that occurred at various sites, the 

physical impossibility of committing the crimes charged because of the distance between Murambi 

Technical School and Kaduha Parish, the Appellant's alibi, or his motive.353 According to the 

Appellant, the Trial Chamber implicitly suggested that the report was irrelevant354 when it "touched 

'" Simba Notice of Appeal I-D-8; Simba Appeal Brief, para. 263. 
Defence Expert Report, pp. 48-49. 

"O Simba Appeal Brief, paras 224-227, referring to Trial Judgement, para. 378. The latter paragraph refers to Witness 
YF. This is evidently a typographical error, as c o n f i e d  by reference to paragraph 144 of the Trial Judgement where 
the same testimony is said to have been given by Witness YH. 
351 Simba Appeal Brief, paras 230-232. 
352 Simba Appeal Brief, paras 233-236. 
353 Simba Notice of Appeal, I-C-1, I-C-3, I-E-4, II-D-6; Simba Appeal Brief, paras 102-107, 271-272, 393-394. The 
Appeals Chamber need not consider here the Appellant's challenge to the extent it relates to the motive of the Appellant 
to commit the crimes. This is considered above under Section C2(c), paras 87-88 and below under Section H-3, paras 
261-270. 
"' Simba Appeal Brief, para. 102. 
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upon crucial issues" such as the Appellant's alibi.355 The Appellant claims that this failure 

occasioned a miscarriage of AS a corollary submission, the Appellant contends that the 

Trial Chamber erred by refusing to admit statements of BJK1, since they were discussed in and 

annexed to the Defence Expert Report, which was admitted into evidence and not challenged by the 

 rosec cut ion.^^^ 

172. The Prosecution responds that the Trial Judgement mentions the evidence of this Defence 

expert witness and the fact that it was considered and assessed by the Trial Chamber. The 

Prosecution submits that "[iln the absence of any substantiated submission of the Appellant 

supporting an allegation of erroneous assessment of evidence and failure to provide a reasoned 
,, 358 opinion, it is reasonable to assume that the Trial Chamber has taken the report into account . 

With respect to the Appellant's submission regarding BJKl's statements, the Prosecution responds 

that no error on part of the Trial Chamber is dern~ns t ra ted .~~~ 

173. The Appeals Chamber recalls that, while required to give a reasoned opinion, the trier of 

fact is not obliged to articulate every step of its reasoning.360 In that light, the Appellant clearly fails 

to demonstrate how the Trial Chamber erred in not considering the Defence Expert Report in 

explicit terms. The Appeals Chamber further recalls its earlier finding that the evidence provided in 

the Defence Expert Report did not necessarily contradict the evidence that the Appellant was 

present at the two massacre sites within the relevant time-frame.361 Therefore this challenge can be 

readily dismissed. 

174. The Appeals Chamber further notes that the evidence of an expert witness is meant to 

provide specialised knowledge that may assist the fact finder to understand the evidence 

presented.362 It is for the Trial Chamber to decide whether, on the basis of the evidence presented by 

the parties, the person proposed can be admitted as an expert witness.363 Just as for any other 

355 S i b a  Appeal Brief, para. 103. 
356 Simba Notice of Appeal, 11-D-6; Simba Appeal Brief, paras 393-394. See also Prosecution Response, para. 79; 
Simba Reply, paras 47,49-50, 134. .I 

357 Simba Appeal Brief, para. 104. 
"* Prosecution Response, para. 78. 
359 Prosecution Response, para. 79. 
3M Gacumbibi Appeal Judgement, para. 65; Kajelijeli Appeal Judgement, para. 147.. 

See above Section D-4, paras 157-159. 
362 S e m m  Appeal Judgement, para. 303. See also The Prosecutor v. Casimir Bizimungu, Justin Mugenzi, JMme- 
C l h e n t  Bicamumpaka, Prosper Mugiraneza, Case No. ICTR-99-50-T, Decision on Casimir Bizimungu's Urgent 
Motion for the Exclusion of the Report and Testimony of DCo Sebahire Mbonyinkebe (Rule 89(C)), 2 September 2005, 
para. 11; The Prosecutor v. Th60neste Bagosora et al., Case No. ICTR-98-41-T, Decision on Motion for Exclusion of 
Expert Witness Statement of F i p  Reyntjens, 28 September 2004, para. 8; The Prosecutor v. Jean-Paul Akayesu, Case 
No. ICTF-96-4-T, Decision on a Defence Motion for the Appearance of an Accused as an Expert Witness, 9 March 
1998, p. 2. 
363 The Prosecutor v. Sylvestre Gacumbitsi, Case No. ICR-01-64-T, Decision on Expert Witnesses for the Defence, 
Articles 54,73, 89 and 94 bis of the Rules of Procedure and Evidence, 11 November 2003, para. 8. 
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evidence presented, it is for the Trial Chamber to assess the reliability and probative value of the 

expert report and testimony. 

175. In the instant case, the Appeals Chamber notes that, contrary to the Appellant's assertion,364 

the Defence Expert Report was admitted subject to express reservations entered by the 

Pro~ecution,3~~ disputing both the qualifications of the Defence Expert Witness and the contents of 

the report. However, the Appeals Chamber need not address the question as to whether th; Defence 
366 . Expert Report was validly admitted since the Prosecution is not challenging this point. 

176. The Defence Expert Report was mentioned once in the Trial Judgement, in paragraph 12, 

with the Trial Chamber noting that the Report "focuses primarily on the role of civil defence", a 

statement consistent with the title of the Defence Expert Report. However, only a limited express 

reference to the Defence Expert Report does not imply that the Trial Chamber failed to consider it 

or considered that it was "irrelevant". 

177. Regarding the issue of the alibi, the Defence Expert Report was of limited assistance to the 

Trial Chamber, merely summarising prospective defence evidence and setting out the Appellant's 

theory that the Appellant was in Gitarama from 13-22 or 23 April 1994 and only arrived in 

Gikongoro on 23 April 1 9 9 4 . ~ ~ ~  It provided no expert opinion which could have assisted the Trial 

Chamber in its analysis, but instead ventured beyond the scope of the expertise and provided an 

opinion on the ultimate issue on the case. 

178. The Appeals Chamber further notes that no less than 18 pages of the Trial Judgement 

address the alibi.368 On the basis of a careful review of the ahbi evidence, the Trial Chamber found 

it to be convincing with respect to the period 6-13 April 1994:~~ but not for the period 14-24 April 

1994. The Trial Chamber considered the evidence given by 10 Defence witnesses (the Appellant, 

SML2, MIB, FMPI, FKP2, AJT1, AJG7, SM, GMA3 and GL3).The Appeals Chamber recalls that 

a trier of fact is not obliged to state in detail, each step of its reasoning. Thus, the absence of 

3M The Appellant claimed that the Expert Report was accepted by the Trial Chamber and the Prosecutor, who at no time 
criticised its content or its author's qualifications (Simba Appeal Brief, para. 105). 

The Prosecution Notice in Respect of the Defence Expert Report of Dr. Pascal Ndengejeho, fied on 29 March 2005, 
2. '' It appears that the Trial Chamber admitted the report as evidence without following the procedure prescribed in Rule 

94 bis of the Rules which envisages cross-examination of the expert where a report's contents are challenged by the 
other party. It is unclear whether the Trial Chamber considered before admitting the Defence Expert Report whether Dr. 
Pascal Ndengejebo bad specialised knowledge that could assist the Trial Chamber to understand the evidence presented 
at trial. 
'" The Defence Expert Report made only a brief reference to the alibi at pages 41-42 (The Simba Appeal Brief refers to 
pages 41-50, but only page 42 is directly related to the alibi). It refers in passing to the statements of Witness AJTl and 
three persons who did not testity at trial: Witnesses HWH, HJT1, and Alison Des Forges. 
368 Trial Judgement, paras 296-384. 
' ~ 9  Trial Judgement, paras 349-384. 
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reference to the Defence Expert Report in this respect does not mean that the Trial Chamber did not 

take it into account in its assessment. 

179. With regard to the statements of BJK1, the alleged error concerning the denial of their 

separate admission has been addressed and dismissed above and will not he revisited here.370 

Concerning their status as annexes to the Defence Expert Report, these statements form part of the 

trial record only to the extent that they support the Defence Expert's analysis regarding the issues 

addressed in the Report, which the Appeals Chamber already found to be of limited assistance. 

180. The Appellant has not demonstrated that the Trial Chamber erred by failing to consider the 

Defence Expert Report. 

2. Alleged Errors in Relation to the Alibi 

181. The Appellant makes several other submissions to the effect that the Trial Chamber erred in 

relation to the alibi.371 

(a) Alleged Error Relating to the Burden of Proof 

182. The Appellant contends that the Trial Chamber impermissibly reversed the burden of proof 

with respect to the alibi evidence372 in particular when it concluded at paragraph 384 of the Trial 

Judgement as follows: 

However, when considering the evidence of the alibi, togetherwith the Prosecution evidence, the 
Chamber has no doubt that on 21 April Simba was in Gikongoro prefecture at Murambi Technical 
School and at Kaduha Parish. 

The Appellant submits that the language of this paragraph suggests that the Trial Chamber 

"compared" the merits of the alibi with the Prosecution evidence, while the correct legal standard 

required the Trial Chamber to assess whether the alibi evidence cast reasonable doubt on the 

Prosecution's case.373 According to the Appellant, the Trial Chamber should have drawn the 

inference that the alibi had raised a reasonable doubt with respect to the Prosecution case. 374 . 

370 See above Chapter 11, Section A-2, paras 19-25. 
371 Simba Notice of Appeal, I-B-4, I-B-7; AT. 22 May 2007 pp. 8-9,44. 
372 Simba Notice of Appeal, I-B-4, I-B-7; Simba Appeal Brief, paras 83, 86, 92, 94. See also Prosecution Response, 
paras 61-63, 111; Simba Reply, paras 49-50. The Appeals Chamber need not consider the unsubstantiated allegation 
made under Ground 1-B-4 that the Trial Chamber erred in its findings at paragraph 378. The Appeals Chamber also 
declines to consider the Appellant's unsubstantiated contention that the Trial Chamber failed to apply "the principles 
governing the burden of proof, for [Defence] witnesses [AJTl and SML2 who] raise a reasonable doubt" as to the 
Prosecution's allegations (Simba Appeal Brief, para. 219); AT. 22 May 2007 pp. 14-15. 
373 Simba Appeal Brief, para. 94. 
374 Simba Appeal Brief, para. 263. 
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183. The Prosecution responds that the Appellant has not identified any error in the Trial 

Chamber's approach, and that his allegations should be dismissed.375 

184. The Trial Chamber correctly set out the legal standard on alibi evidence when stating: 

In assessing the alibi, the Chamber recalls that it is settled jurisprudence before the two ad hoe 
Tribunals that in putting forward an alibi, a defendant need only produce evidence likely to raise a 
reasonable doubt in the Prosecution case. The alibi does not cany a separate burden. The burden 
of proving beyond reasonable doubt the facts charged remains squarely on the shoulders of thc 
Prosecution. Indeed, it is incumbent on the Prosecution to establish beyond reasonable doubt that, 
despite the alibi, the facts alleged are nevertheless 

185. The Appeals Chamber is further satisfied that the Trial Chamber correctly applied this 

standard in its subsequent findings on alibi. The Trial Chamber first found that, although the alibi 

evidence for the period of 6-13 April 1994 "[did] not account for every moment of [the Appellant's 

time], viewed as a whole and when weighed against the Prosecution evidence, it [provided] a 

reasonable and satisfactory explanation for [the Appellant's] activities [for this period]."377 The 

Appeals Chamber notes that this wording reflects that in assessing the alibi evidence for this period 

the Trial Chamber did not require the Defence to prove its case beyond reasonable doubt. Instead, 

the Trial Chamber found that the Prosecution had not eliminated the reasonable possibility that the 

Appellant was in Kigali between 6-13 April 1994, that this reinforced the doubt the Trial Chamber 

expressed in relation to Prosecution Witness KEL's testimony, and that there was not "sufficient 

and reliable evidence to establish that [the Appellant] on or about 9 April urged Interahamwe to kill 
,r 378 Tutsi in Kibeho, as alleged in paragraphs 23(d) and 56 of the Indictment . 

186. It is apparent that the Trial Chamber applied the same standard with regard to the second 

period of the alibi, 14-24 April 1994, but that, this time, it did not find that the alibi had raised 

doubt with respect to the Prosecution evidence: 

After viewing the evidence of the alibi in its totality, it is understandable that Simba stayed for a 
brief period of time in Gitarama town after his arrival on 13 Apnl. In the Chamber's view, 
however, the concerns outlined above, as well as fust-band corroborated Prosecution evidence, 
eliminate the reasonable possibility that he remained in Gitarama after 16 Apnl. The Chamber 
accepts that Simba might have continued to travel to various localities outside of Gikongoro after 
that time. However, when considering the evideke of the alibi, together with the Prosecution 
evidence, the Chamber has no doubt that on 21 April Simba was in Gikongoro prefecture at 
Murambi Technical School and at ~ a d u b a  Parish?79 

The Appeals Chamber sees no error of law in this finding. 

"' Prosecution Response, paras 61-63. 
"6 Trial Judgement, para. 303 (footnote omined). 
377 Trial Judgement, para. 349. 
378 Trial Judgement, para. 85. 
319 Trial Judgement, para. 384. 
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187. Similarly, the Appellant fails to show that the Trial Chamber shifted the burden of proof 

with regard to the allegations in relation to the attacks against Murambi Technical School and 

Kaduha Parish when it stated that the "numerous inconsistencies in the alibi eliminate the 

reasonable possibility that [the Appellant] was in Gitarama at the time of the a t t ack [~]" .~~~  It is clear 

from paragraph 384 of the Trial Judgement that the Trial Chamber found that the Prosecution had 

proven the Appellant's presence at Murambi Technical School and Kaduha Parish on 21 April 1994 

beyond reasonable doubt. It is equally clear that it found that the alibi relied upon by the Appellant 

did not cast any doubt on the Prosecution's case. The Appellant's argument on this point is 

therefore without merit. 

188. The Appellant further alleges that at paragraph 121 of the Trial Judgement, the Trial 

Chamber shifted the burden of proof by finding Prosecution Witness KSY credible based on the 

sole fact that the alibi contained numerous  contradiction^.^^' 

189. The Appeals Chamber notes that the Appellant's challenge regarding Witness KSY is based 

on a misreading of paragraph 121 of the Trial Judgement. The Trial Chamber assessed the witness's 

credibility in detail at paragraphs 114-115 and 117-119 of the Trial Judgement, before it concluded 

at paragraph 121 that "Witness KSY's reliable testimony and the numerous inconsistencies in the 

alibi eliminate the reasonable possibility that Simba was in Gitarama at the time of the attack. The 

conclusion regarding Witness KSY's credibility is based on the detailed analysis of his evidence set 

out in the Trial Judgement. The reference to inconsistencies in the alibi merely highlights the fact 

that the alibi failed to raise a reasonable doubt with respect to the Prosecution case. 

190. Finally, the Appellant alleges that in paragraph 177 of the Trial Judgement, the Trial 

Chamber shifted the burden of proof by finding Prosecution Witness YH credible based on the fact 

that the alibi contained inconsi~tencies.~~~ The Appeals Chamber disagrees. As noted above, the 

Trial Chamber assessed Witness YH's credibility in The Trial Chamber's conclusion that 

"Witness YH's reliable and corroborated testimony as well as the numerous inconsistencies in the 

alibi eliminate the reasonable possibility that Si%ba was in Gitarama at the time of the attack" 

reflects only that the Prosecution proved its case beyond reasonable doubt, and that the alibi failed 

to raise a reasonable doubt in this regard. 

191. Accordingly, these sub-grounds of appeal are dismissed. 

Trial Judgement, paras 121, 177. 
381 Simba Notice of Appeal, I-B-4; Simba Appeal Brief, para. 83. 

Simba Notice of Appeal, I-B-4; Simba Appeal Brief, para. 86. 
183 Trial Judgement, Chapter 11, Section 6-3. 
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(b) Alleged Errors in the Assessment of the Evidence on Alibi 

(i) Alleged Errors Relatine to the Assessment of the Evidence of Witnesses 

AJTl and SML2 

192. The Appellant submits that the Trial Chamber made a number of errors in its assessment of 

evidence given by Defence witnesses. First, it is submitted that the Trial Chamber distorted the facts 

in relation to the testimonies of the Appellant and of Defence Witnesses AJTl and SML2 with 

regard to the date of his departure for ~ i k o n ~ o r o . ~ ~ ~  This claim is not supported by any further 

argument and is therefore dismissed without further consideration. 

193. The Appeals Chamber readily dismisses the contention that the Trial Chamber distorted the 

evidence of Witness SML2 when it stated at paragraph 377 of the Trial Judgement that "Witness 

SML2's account of the journey to Gikongoro prefecture also suggests an earlier departure [since 

she] described Interahamwe surrounding Kaduha Parish as the group passed the parish". In his brief 

the Appellant merely asserts without demonstration that this finding is inconsistent with Witness 

SML2's testimony.385 

194. By the same token, the Appeals Chamber readily dismisses the Appellant's submissions that 

the Trial Chamber erred in both law and fact by failing to consider "the satisfaction expressed by 

the Dosecution] regarding [his] alibi" and to draw the proper inferences therefrom, following 

investigations conducted by the Prosecution in Kigali, Gitarama and ~ u s e b e ~ a . ~ ' ~  The Appellant 

fails to demonstrate that the Prosecution did indeed accept the alibi evidence of Witness AJT1. The 

Appellant's submission appears to be based on a misinterpretation of an internal Prosecution e-mail 

forwarded to the Defence on 16 March 2005 (Defence Exhibit 138). In this message, B. Egbe, 

Senior Trial Attorney for the Prosecution, declared that photographs taken at a compound shown to 

him by Witness AJTl at Gitarama came out blank and that he "was satisfied with the written and 

signed statement of the witness and therefore saw no need to ask for another mission to repeat the 
,r 387 snap shots of the compounds . The satisfaction expressed in this message clearly relates to the 

description and location of the compound by ~ i t & s s  AJTl and not to the entire testimony of that 

witness in relation to the alibi. Contrary to the Appellant's submission, nothing in B. Egbe's 

statement indicates that the Prosecution accepted the Appellant's alibi. As it is the duration and the 

continuous nature of the stay of the Appellant at Gitarama between 14 and 24 April 1994 that is at 

3" Simba Notice of Appeal, 11-(2-11. In his Appeal Brief, the Appellant merely refers to other parts of his brief, without 
dculating any argument in support of his claim (Simba Appeal Brief, para. 378, referring to paras 213-223). 

Simba Appeal Brief, para 221 
"' Simba Notice of Appeal, I-E-2,II-D-5; Simba Appeal Brief, paras 391,392,395. See also Simba Reply, paras 49-50, 
135. 
"' Simba Appeal Brief, para. 95 
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issue in the present appeal and not the characteristics of the compound where they stayed, Defence 

Exhibit 138 was not of relevance to the Trial Chamber in its task. 

195. The Appellant submits that the Trial Chamber erred in law by failing to rule on the non- 

disclosure of pictures taken by the Prosecution investigators in Gitarama and of the Prosecution's 

investigators report.388 These pictures were subsequently disclosed during the appeal 

proceedings,389 following which the Appellant failed to show how the preparation of his case had 

been materially prejudiced as a result of the Prosecution's failure to disclose the pictures at trial.390 

196. The Appellant also submits that the Trial Chamber erred in law in its assessment of the 

evidence of Witnesses AJTl and SML2 with regard to the Appellant's stay at ~ i t a r a m a . ~ ~ '  He 

submits that the Trial Chamber failed to take into account the fact that these witnesses gave 

corroborated accounts as to the Appellant's continuous presence. The Appellant also alleges that the 

Trial Chamber failed to apply the same "treatment or understanding" in assessing Prosecution and 

Defence alibi witnesses.392 

197. With respect to the discrepancy noted by the Trial Chamber "between Witness AJTl's 

testimony and her statement to Tribunal investigators, which indicates that Simba departed 

Gitarama around the time the interim government relocated there",393 the Appellant contends that 

any mistakes were understandable given the stress associated with the long period of time (nearly 

11 years) which had elapsed since the events had occurred, her low level of education and the fact 

that her concentration might have been impaired by the environment of the Tribunal's co~rtroorn.3~~ 

198. The Appellant further submits that the Trial Chamber confirmed the difficulties encountered 

by Witness AJTl as to the dates395 but that, contrary to the Trial Chamber's observation, Witness 

AJTl never testified that she went to Kabgayi on 1 May 1994.3~~ He submits that the Trial Chamber 

should have concluded that the witness confused the dates, since she could not have been informed 

1. 

388 Simba Notice of Appeal, I-E-3. See ako Prosecution Response, para. 114; Simba Reply, paras 49-50. There is no 
need to discuss the Appellant's claim related to the non-disclosure of the Prosecution's investigator's report since the 
Prosecution has informed the Appeals Chamber that such a report does not exist (Prosecution's Memorandum, 18 Mav . . 
2007, para. 2). 
389 Prosecution's Memorandum, 18 May 2007. 
390 During the appeal hearing, the Appellant claimed that an earlier disclosure of the pictures would have enabled the 
Defence "to, at the very least, question the witness on specific points, on specific wihlesses, and on the sites, so as to 
consolidate the conviction of the Trial Chamber" (AT. 22 May 2007 pp. 9-10). 
391 Simba Notice of Appeal, I-C-15. 
392 Simba Appeal Brief, para. 184. 
393 Simba Appeal Brief, para. 213, referring to Trial Judgement para. 378. 
394 Simba Appeal Brief, para. 214. 
395 Simba Appeal Brief, para. 215, referring to Trial Judgement, fn. 371. 
396 Simba Appeal Brief, para. 216. 
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on 16 April by the Kaduha survivors of events that had taken place on 21 April 1 9 9 4 . ~ ~ ~  The 

Appellant alleges that the Trial Chamber used the witness's confusion against the Appellant "in 

defiance of the principles of presumption of innocence", and in breach of Articles 19 and 20 of the 

Statute and Rule 89 (B) and (C) of the ~ u l e s . ~ ~ '  

199. The Appeals Chamber notes that the Appellant does not explain how the Trial Chamber 

erred in its assessment of the evidence of Witnesses AJTl and SML2. He is merely requesting that 

the Appeals Chamber substitute an alternative and more favourable assessment of the evidence, 

without showing how the Trial Chamber erred in law. The Trial Chamber correctly took into 

account Witness AJTl's inconsistencies as to the dates of her journey to Kabgayi, inconsistencies 

which the Appellant acknowledges. These dates were cmcial to the weight and probative value to 

be given to her testimony, and it was accordingly open to the Trial Chamber to conclude that the 

testimony was not capable of casting doubt on the Appellant's presence at Kaduha Parish and 

Murambi Technical School on 21 April 1994. 

200. This sub-ground of appeal is accordingly dismissed. 

(ii) Alleged Error Relatine to the Date of Arrival of the A~pellant at 

Gikongoro 

201. The Appellant submits that the Trial Chamber erred in law in its assessment of the evidence 

of several Defence Witnesses in relation to his date of arrival at ~ i k o n ~ o r o . ~ ~ ~  He contends that the 

Trial Chamber erred in not accepting that the Appellant arrived at the Crete-ZaYre-Nil Project 

towards the end of April 1994, more specifically on 24 April, on the basis of the concurring 

testimonies of Witnesses GMA3, GL3, SM, SML2, AJT1, AJG7 and the Appellant, as corroborated 

by Annex XVIII (Annexes 15 and 16) of the Defence Expert Report. The Appellant further claims 

that "at the very least, these corroborating testimonies cast on the Prosecution's theory a doubt that 

must benefit the Appellant" and that the discretion of a judge should be based on concurring 

evidence, and not on biased and unfair assumptions.400 
.I 

397 Simba Appeal Brief, paras 215-218, referring to Trial Judgement, fn. 371, where the Trial Chamber notes in relation 
to the discrepancies between Witness AJTl's testimony and her prior statements that "[iln addition, the witness's 
account of seeing the survivors of the Kaduha Parish massacre at Kabgayi on 16 April suggests that she perhaps instead 
accompanied Simba there on his visit from Gikongoro prefecture on 1 May". 
398 Simba Appeal Brief, para. 219; Simba Reply, para. 47. 
399 Simba Notice of Appeal, I-C-16; Simba Appeal Brief, paras 210-235. The Appeals Chamber readily dismisses the 
Appellant's contention that the Trial Chamber's fmding that the Appellant arrived in Gikongoro before 21 April 1994 is 
contradicted by other fmdings, since it is manifestly unfounded. None of the alleged contradictions are demonstrated 
(Simba Notice of Appeal, II-D-4(a) to II-D-4(d); Simba Appeal Brief, paras 386-390). 
4W Simba Appeal Brief, paras 239-243. See also Simba Reply, para. 134. 
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202. The Trial Chamber considered the evidence of Witnesses GMA3, AJG7, GL3 and SM on 

this point and accorded them "little or no weight, particularly when viewed in the context of the 

corroborated Prosecution evidence placing [the Appellant] in Gikongoro prefecture during this 

203. The Appeals Chamber recalls that the Trial Chamber had the discretion to assess the 

relevance and weight of evidence given by both Prosecution and Defence witnesses when reaching 

a decision as to the Appellant's date of arrival in Gikongoro. The Appellant has not demonstrated 

how the Trial Chamber abused its discretion in assessing the totality of the alibi evidence to find 

that it did not cast any doubt on the fact that the Appellant was at the relevant massacre sites on 21 

April 1994.402 Similarly, the Appellant has not demonstrated that no reasonable trier of fact could 

have come to the conclusion that the Appellant arrived in Gikongoro on that date. This sub-ground 

is accordingly dismissed. 

(iii) Alleged Error Relating to the Assessment of Witness FKF'2's evidence 

204. The Appellant claims that the Trial Chamber treated Defence Witness FKP2's testimony 

unfairly in comparison to Prosecution witnesses, by disallowing the witness's account that he saw 

the Appellant at a meeting in Gitarama on 20 April on the grounds that, during cross-examination, 

the witness instead placed that meeting between 13-3oa3 April 1994. The Appellant submits that 

Witness FKP2's testimony raises a doubt that must be of benefit to the Appellant. 

205. The Appeals Chamber notes that the Appellant fails to give a full account of the Trial 

Chamber's relevant findings. The Trial Chamber noted that Witness FKP2, when confronted during 

cross-examination with his prior statement in which he stated that he had met the Appellant twice in 

Gitarama between 13-30 April, explained that he had given a broad range of dates because he was 

not certain of when the second meeting occurred.405 The Appellant has failed to demonstrate how 

the Trial Chamber abused its discretion in assessing Witness FKF'2's evidence. The Trial Chamber 

could reasonably conclude that Witness FKP2's evidence with regard to the second meeting with 

the Appellant was not accurate as to the date an3 therefore not capable of casting doubt on the 

Trial Judgement, para. 383. 
Trial Judgement, para. 384. 
In the Simba Appeal Brief it is suggested that according to paragraph 382 of the Trial Judgement Witness FKP2 

stated in cross-examination that he met the Appellant twice in a m m a  during the period 13 -20 April 1994, when in 
fact the said paragraph of the Trial Judgement mentions the period 13 -30 April (Simba Appeal Brief, para 238). 
4.n Simba Notice of Appeal, I-C-12; Simba Appeal Brief, paras 237-238. See also Simba Reply, para. 47. 
40' Trial Judgement, para. 382. 
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Appellant's presence at Kaduha Parish and Murambi Technical School on 21 April 1994.~'~ This 

sub-ground of appeal is therefore dismissed. 

(c) Alleged Error in Failing to Acceut the Alibi Evidence in its Entirety and in Takine, into 

Account the Pumorted Relationshiu of Witnesses with the Apuellant or Members of his Familv 

206. The Appellant submits that the Trial Chamber erred in law and in fact by holding that 

certain witnesses were credible with respect to the Appellant's presence in Kigali in April 1994 but 

not with respect to the Appellant's stay in Gitarama, and also by failing to accept the evidence of 

the alibi witnesses in their entirety.407 In addition, the Appellant claims that the Trial Chamber erred 

in asserting that these alibi witnesses were inclined to testify in a manner favourable to the 

Appellant because they had a close relationship with him. Similarly, the Appellant submits that the 

Trial Chamber erred in fact by finding that elements of exaggeration or embellishment in their 

testimonies could be explained by a desire to assist him.408 

207. The Appellant submits that purported personal ties between Defence witnesses and the 

Appellant or members of his family should a priori not have any impact on credibility 

a s s e s ~ m e n t s . ~ ~  The Appellant further alleges that it has not been established that all of the alibi 

witnesses had personal ties to the Appellant or members of his family!10 By way of example, he 

submits that he had no personal relationship with Witnesses SIH, FMP1, GMA3, GL3, and 

Monique Mujawamariya, and that even though he and Witness FKP2 had been colleagues in 

Parliament, he could not be considered to be close to him!" 

208. The Prosecution submits that it "was within [the Trial Chamber's] discretion to take certain 

factors, like the personal relationship with either the Appellant or a member of his family, into 

consideration in assessing the evidence of the alibi witnesses, and, based upon discrepancies and 

inconsistencies, to accord little or no weight to their evidence, when viewed in the context of the 

corroborated Prosecution evidence placing the Appellant in Gikongoro during this time".412 

209. The Trial Chamber divided its assessment ofthe alibi into two phases!13 The Trial Chamber 

found the alibi evidence sufficiently credible to cast doubt on the evidence supporting the 

See Trial Judgement, paras 382,384. 
407 Simba Notice of Appeal, II-Dl and 11-D-2; Simba Appeal Brief, paras 185-188. 
'08 Simba Notice of Appeal, 11-D-1; Simba Appeal Brief, paras 185-188. 
'09 Simba Appeal Brief, paras 185-186. 
410 Simba Appeal Brief, para. 187. 
"' Simba Appeal Brief, para. 187. 
"'Prosecution Response, para. 94. 
"3 Trial Judgement, paras 298-299. 

Case No. ICTR-01-76-A 27 November 2007 w 



2174M 

Prosecution's allegations in relation to the period 6-13 April 1994 ,~ '~  but did not find that a 

reasonable doubt had been cast on the Prosecution evidence for the period 14-24 April 1994.4" 

210. With regard to the contention that the Trial Chamber erred in law by taking into account the 

purported links between alibi witnesses and the Appellant or members of his family, the Appeals 

Chamber notes that, in the course of its assessment of the relevant alibi evidence, the Trial Chamber 

observed that "most of the Defence witnesses providing evidence in support of the alibi have a 

close personal relationship with either [the Appellant] or members of his family",416 and noted that 

"[wlhile these relationships do not invalidate their testimonies, it does suggest that any lapse in their 
,t 417 recollections might be resolved in a manner favorable to [the Appellant] . While these 

observations suggest that the Trial Chamber viewed with caution the evidence given by Defence 

witnesses who had close relationships with the Appellant or with members of his family, it does not 

demonstrate per se that the Trial Chamber erred in law in its assessment of this evidence. 

211. As for the submission that the Trial Chamber erred in fact by finding elements of 

exaggeration or embellishment in the witness testimonies with respect to the period 14-24 April 

1994, the Appeals Chamber recalls that it is primarily for the Trial Chamber to determine whether a 

witness is credible and to decide which witness testimony to prefer.418 The Appeals Chamber points 

out that the Trial Chamber, in addressing the alibi for this period, did not find that all the relevant 

alibi witnesses had personal ties with the Appellant or members of his family, but only that most of 

them did. The Trial Judgement makes no reference to the nature of the Appellant's relationship with 

Witnesses SM, FMP1, GMA3, GL3, and Monique Mujawamariya, contrary to what the Appellant 

appears to infer. With respect to Witness FKP2, the Trial Judgement merely notes that he had prior 

professional ties to the Appellant, a view supported by that witness's testimony!19 Furthermore, it 

is apparent that the Trial Chamber took into account the purported relationships simply as one of a 

number of factors which were determinant with respect to the credibility of alibi witnesses for the 

period of 14-24 April 1994. The Appeals Chamber notes that the Trial Chamber took into 

consideration, inter a h :  discrepancies between Witness AJTl's testimony and her prior 

statements;420 discrepancies between the AppellanZs testimony and his prior ~taternent;~" the fact 

that the accounts of the Appellant's "time in Gitarama town provided by [the Appellant himself] 

4L4 Trial Judgement, paras 347-349. 
4'5 Trial Judgement, para. 384. 
416 Trial Judgement, para. 38 1.  
4L7 Trial Judgement, para. 381. 
418 KupreSkiCel al. Appeal Judgement, para. 32; quoted in K u ~ r a c  el al. Appeal Judgement, para. 40 
4L9 T. 15 December 2004 p. 11.  
420 Trial Judgement, para. 377. 
"' Trial Judgement, paras 379-380. 
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n 422 . and Witnesses AJTl and SML2 [were] not particularly detailed and convincing ; inconsistencies 

with respect to meeting dates in Witness FKP2's testimony and his prior statement;423 the lack of 

detail in and the second-hand nature of the evidence of Witnesses GMA3 and AJG7 on the 

Appellant's arrival in Gikongoro towards the end of April 1994; the uncertainty with regard to the 

date and the generally limited probative value of Witness GL3's testimony regarding a sighting of 

the Appellant; and the limited significance of Witness SM's testimony with regard to the date of 

anival of the Appellant in ~ i k o n ~ o r o . 4 ' ~  On the basis of all of the evidence considered, the Trial 

Chamber concluded that the factual finding pertaining to the alibi did not cast doubt on the 

Prosecution's evidence relating to the second period:25 

212. With regard to the Appellant's submission that the Trial Chamber erred by not accepting the 

alibi evidence in its entirety, the Appeals Chamber recalls that a party must, when alleging an error 

of law, identify the alleged error, present arguments in support of its claim and explain how the 

error invalidates the judgement.4z6 In the present case, the Appellant fails to articulate any argument 

based on applicable law or jurisprudence to the effect that the Trial Chamber was required to accept 

or reject the alibi evidence in its entirety. In general, it is not unreasonable for a Trial Chamber to 

accept certain parts of a witness's testimony and reject others:" When challenging factual findings 

made by the Trial Chamber, an appellant has first to identify the alleged error4" and prove that the 

challenged factual finding is one which no reasonable trier of fact could have rea~hed.4'~ Here, the 

Appellant does not clearly identify the alleged error of fact which would demonstrate that no 

reasonable trier of fact could have found that the alibi evidence cast doubt on the finding regarding 

the first period and not the second. 

Trial Judgement, para. 381, noting that these witnesses remained at the compound where the Appellant stayed at 
Gitarama, engaged in domestic household matters. 
423 Trial Judgement, para. 382. 
424 Trial Judgement, para. 383. 
425 See Trial Judgement, para. 384. 
426 L i m j  et al. Appeal Judgement, para. 9; BlagojeviC and JokiC Appeal Judgement, para. 7; Brdanin Appeal 
Judgement, para. 9; GaliC Appeal Judgement, para. 7; StakiC Appeal Judgement, para. 8; Kvdka et al. Appeal 
Judgement para. 16, referring to Krnojelac Appeal Judgemenc: para. 10. 
427 BlagojeviCand JokiC Appeal Judgement, para. 82; KupreSkiCet 01. Appeal Judgement, para. 333. See also Ntagemra 
et al. Appeal Judgement, para. 214; Karnuhanda Appeal Judgement, para. 248. 
428 See for example, Niyitegekn Appeal Judgement, para. 172; Krnojelac Appeal Judgement, para. 25. 
'19 See Akayesu Appeal Judgement, para. 178, quoting DelaliCet al. Appeal Judgement, paras 434-435 ("The test to be 
applied in relation to the issue as to whether the evidence is factually sufficient to sustain a conviction is whether the 
conclusion of guilt beyond reasonable doubt is one which no reasonable tribunal of fact could have reached. If an 
appellant is not able to establish that the Trial Chamber's conclusion of guilt beyond reasonable doubt was one which 
no reasonable tribunal of fact could have reached, it follows that there must have been evidence upon which such a 
tribunal could have been satisfied beyond reasonable doubt of that guilt. Under those circumstances, the latter test of 
legal sufficiency is therefore redundant, and the appeal must be dismissed. Similarly, if an appellant is able to establish 
that no reasonable tribunal of fact could have reached a conclusion of guilt upon the evidence before it, the appeal 
against conviction must be allowed and a Judgment of acquittal entered. In such a situation it is unnecessary for an 
appellate court to determine whether there was evidence (if accepted) upon which such a tribunal could have reached 
such a conclusion"). 
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213. The Appellant has not demonstrated that the Trial Chamber erred in law or fact in not 

accepting the evidence of alibi witnesses in their entirety or in noting personal and family ties. This 

sub-ground of appeal is accordingly dismissed. 

(d) Alleged Error Relating to the A~pellant's Pumorted Influence 

214. The Appellant submits that the Trial Chamber erred by "raising the possibility that [he] did 

not remain in Gitarama for as long as he and his witnesses claimed he did" and in finding that it 

could "eliminate the possibility that [the Appellant] remained in Gitarama after 16 April" on the 

basis of, inter alia, his purported influence on military and administrative authorities.430 

Specifically, the Appellant appears to allege that the Trial Chamber erred in finding in paragraph 

376 of the Trial Judgement that the Appellant's stature in Rwandan society allowed him to obtain 

the assistance of authorities to facilitate movement431 and that he admitted that he had little fear of 

roadblocks in ~ikon~oro."' The Appellant contends that in a situation of widespread chaos, it was 

not obvious that he would have been respected everywhere, especially since he was traveling with 

~ u t s i . ~ ~ ~  The Appellant also submits that he was not as well-known and influential in the prefecture 

of Gikongoro as the Trial Chamber held.434 

215. The Prosecution does not specifically respond to the Appellant's argument.435 

216. The Trial Chamber made the impugned findings in the context of its assessment of the 

evidence given by the Appellant and Witness MIB to the effect that the latter had warned the 

Appellant in Nyanza, Butare Prefecture, on 16 April 1994, of the danger of traveling "any further 

with the Tutsi accompanying him'" with the consequence that the Appellant returned back to 

Gitarama where he stayed the next eight days. The relevant passage of the Trial Judgement reads as 

follows: 

374. As discussed above, Simba provided a reasonable explanation for his activities from 6 until 
13 April 1994 when he relocated to Gitarama town. From 14 to 24 Apnl 1994, Simba claimed that 
he remained in Gitarama town, taking periodic trips during the day to Kigali or other neighbouring 
localities. His version of the events is corroborated, to varying degrees by several witnesses. 
However, the evidence for this part of the alibi Cbntains a number of elements which call into 
serious question the reasonableness of Simba's account and, in fact, lend support for an earlier 
arrival date in Gikongoro. 

430 Simba Notice of Appeal, 11-D-3, referring to Trial Judgement, paras 376-379,384. 
43 1 Simba Appeal Brief, paras 190-201. 
432 Simba Appeal Brief, para. 202, referring implicitly to Trial Judgement, para. 376. 
433 Simba Appeal Brief, para. 200. 
434 Simba Appeal Brief, para. 201. The Appeals Chamber will consider below the correlated arguments relating to the 
alleged marginalisation of the Appellant (see below Section F-2, paras 237-242). 
"' The Prosecution addresses the issue of the Appellant's purported influence in relation to the Appellant's ground of 
appeal on the sentence (see below Sections F(2) paras 237-242 and K para. 283). 

- 
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375. In particular, Simba acknowledged travelling with three others toward Giongoro prefecture 
on 16 April, in order to see if the roads were sufficiently safe to relocate there. Witness MIB 
confi ied that Simba was travelling toward Gikongoro prefecture at this time when she met him 
along the road in Nyanza, Butare prefecture. According to the evidence, Simba then nuned back to 
Gitarama town on the advice of Witness MIB who warned that it was too dangerous to travel any 
further with Tutsi accompanying him. As a result, Simha returned to Gitarama town. According to 
the Accused's testimony, and that of Witnesses SML2 and AJTl, Simba spent the next eight days 
playing cards, going to the market, and making short trips to Kigali or other nearby areas. 

376. The Chamber notes that on 16 April, Simba was travelling in southern Rwanda toward his 
native area. He was a prominent figure in Rwanda based on his prior military and political career. 
The Chamber is certain that Simba was an imposing figure, particularly when he travelled in 
uniform. The Accused's own testimony reflects that when confronted at a roadblock between 
Kigali and Gitarama, he threatened to kill an assailant rather than surrender one of the Tutsi in his 
care. Though he lacked formal ties to the government and military, the evidence shows that 
Simba's stature in Rwandan society allowed him to obtain the assistance of authorities to facilitate 
movement. This point is illustrated by his ability to contact high ranking p e r s o ~ e l  in Kibungo 
prefecture to assist Witness SML2 in her return to Kigali. In addition, Simba had no difficulty 
convincing gendarmes and soldiers to accompany him to rescue various individuals throughout 
Kigali in the first few days after the death of the president. Simba also acknowledged that he had 
little fear of roadblocks in Gikongoro prefecture because he was well-known in the area. 

377. In this context, it is not plausible that Witness MIB's warning would have dissuaded Simba 
if he had wanted to relocate to Gikongoro prefecture at the time. The Chamber also notes that, 
contrary to Simba's testimony, Witness MIB indicated that he was travelling with a number of 
people under his care, including Witness SML2. Witness SML2's account of the journey to 
Gikongoro prefecture also suggests an earlier departure. She described Interahamwe surrounding 
Kaduha Parish as the group passed the parish. The Chamber recalls that in the days before the fmal 
assault on 21 April against Murambi Technical School, Cyanika Parish, and Kaduha Parish, 
Interahamwe clashed with Tutsi refugees at those sites. Moreover, the Chamber has noted the 
discrepancy between Witness AJTl's testimony and her statement to Tribunal investigators, which 
indicates that Simha departed Gitarama around the time the interim government relocated there. 436 

217. The Appeals Chamber notes that the Trial Chamber's findings with respect t o  the 

Appellant's stature and influence rest on multiple observations: the Appellant was able to travel on 

16 April 1994, he dared to assert his authority in the face of an assailant at a roadblock between 

Kigali and Gitarama, and he managed to obtain the assistance of gendarmes and other authorities in 

order to facilitate his movements and the movements of others. The Trial Chamber took into 

consideration not only his past military and governmental career but also elements 

contemporaneous to the events which were demonstrative of his prominence.437 The Appellant's 

claim that he was seriously marginalised does not demonstrate that the Trial Chamber erred in 

finding that he was a prominent and imposing figuc. 

218. With regard to the Appellant's challenge to the finding that he had acknowledged that he did 

not fear roadblocks in Gikongoro prefecture because he was well-known in the area, the Appeals 

Chamber notes that the Trial Judgement does not refer to any specific part of the Appellant's 

testimony in support. However, the Trial Judgement does refer to the Appellant's statement that on 

436 Trial Judgement, paras 374-377 (internal footnotes omitted) 
431 Trial Judgement, paras 56-60.375-376, 

68 
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24 April 1994 he was able to pass a roadblock at Kaduha because he was well-known.438 This 

passage in turn refers to the transcripts of the Appellant's testimony, which in relevant part read as 

follows: 

At the roadblock set up at the office of the sub-prqecture, I stopped -- of course I was followed by 
the other vehicle. There were civilians. I asked the whereabouts of the sous-prifet. I was told 
that he was not present, that he had gone hitherto. I continued on my way. I arrived at the other 
roadblock near the market. Since I was fairly well known, they stopped me, and I stopped and I 
asked them to open the roadblock. They saw my name Simba, so they allowed me to pass.439 

219. The Appellant has not demonstrated that no reasonable trier of fact could have found on the 

basis of this evidence that, due to his notoriety, the Appellant had little fear of roadblocks in the 

Gikongoro area. In the absence of any demonstration that the Trial Chamber erred in linking the 

Appellant's ability to travel within Gikongoro at the relevant time to his notoriety or influence, this 

sub-ground is dismissed. 

3. Alleged Errors Relating to the Assessment of Defence Witnesses NGJ2 and SBLl 

220. The Appellant submits that the Trial Chamber erred in law "in failing to attach more weight 

to the testimonies of Defence Witnesses SBLl [and] NGJ2, veritable informed local figures in 

Giongoro, who are, moreover, implicated in the crimes perpetrated in that He asserts 

that the Trial Chamber further erred in law and contradicted itself in disregarding the testimonies of 

these witnesses while noting that they were implicated in the attack, without any evidentiary 

basis.441 In addition, he submits that the Trial Chamber distorted the facts and thus erred in fact 

when noting that these witnesses were both implicated in the attack against Murambi Technical 

School, while no evidence in the trial record supports this asserti~n."~ 

221. The Appellant submits that Witness SBLl testified that, as far as he knew, the Appellant did 

not participate in the massacres at Murambi and Kaduha and that in fact he was not there. The 

Appellant argues that since this witness was "the most senior administrative authority in Gikongoro 

prkfecture at the time of the genocide, [he] must have been fully aware of the events that took place 

in Murambi and Kaduha". The Appellant also rekrs to the fact that the Indictment charges both 

Witness SBLl and the Appellant as participants in a JCE."~ 

438 Trial Judgement, para. 357. 
439 T. 22 March 2005 pp. 71-72. 
44a Simba Notice of Appeal, I-C-17, referring to Trial Judgement. paras 120, 137,163. 
441 Simba Notice of Appeal, I-D-7. 
442 Simba Notice of Appeal, 11-C-6, Simba Appeal Brief, para. 368, referring to Simba Appeal Brief, paras 245-252 and 
Trial Judgement, para. 120. 
"3 Simba Appeal Brief, paras 246-248. 
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222. The Appellant submits that Witness NGJ2, an administrative official in the Gikongoro 

prefecture with the Murambi Commune under his authority, also testified that the Appellant did not 

participate in the massacre at ~ u r a m b i . ~ ~ ~  

223. The Appellant submits that the Trial Chamber "systematically" dismissed the testimonies of 

these witnesses with regard to his alleged presence at Murambi and Kaduha during the massacres 

on the ground that their information is second-hand and of questionable probative value, and 
r, 445 preferred to rely on the "suspect testimonies of witnesses imprisoned for perpetrating genocide . 

224. The Prosecution responds that the Appellant's submission merely suggests an alternative 

assessment of the respective testimonies of Witnesses SBLl and NGJ2, more favourable to him. 

The Prosecution submits that nothing has been shown on appeal to indicate that the Trial Chamber 

erred in the assessment of these t e s t imon ie~ .~~  

225. The Appeals Chamber is not convinced that the Appellant has demonstrated that the Trial 

Chamber erred in the exercise of its discretion by failing to attach weight to the assertions of 

Witnesses NGJ2 and SBLl that the Appellant was not present at Murambi Technical School and 

Kaduha Parish during the massacres which took place there on 21 April 1994. The Trial Chamber 

considered that the evidence of these two witnesses regarding the attacks against Murambi 

Technical School was "based principally on their assertions that they did not hear about [the 
9,  447 Appellant's] involvement . It subsequently found that this evidence was "not a sufficient basis of 

knowledge for [it] to make any findings concerning [the Appellant's] activities at the relevant 

time".448 The Appellant has not demonstrated that the Trial Chamber abused its discretion in 

making this finding. Similarly, Witness SBLl gave evidence that he was not present during the 

attack at Kaduha Parish, limiting his testimony to the fact that he had not heard that the Appellant 

was involved in the massacre. This being the case, it was within the discretion of the Trial Chamber 

to conclude that the information given by the witness was second-hand and of questionable 

probative value.449 

226. The fact that Witnesses SBLl and NGJ2 ;ere informed local administrative authoritie~'~~ 

does not by itself suffice to demonstrate that the Trial Chamber erred in not relying on their second- 

hand testimonies. Furthermore, and contrary to the Appellant's assertion, the Trial Chamber did not 

444 Simba Appeal Brief, para. 249. 
445 Simba Appeal Brief, para. 250. See also Prosecution Response, paras 97-98. 
"6 Prosecution Response, paras 97-98. 
"' Trial Judgement, para. 120. 

Trial Judgement, paras 104-105, 120. 
449 Trial Judgement, paras 163, 176. 
"O Simba Appeal Brief, paras 245-249. 
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"systematically" dismiss Witnesses SBLl and NGJ2 testimonies. In fact, it took these testimonies 

into account and gave them some credit with respect to other allegations in the Indictment which 

were di~missed.4~' 

227. The Appeals Chamber also dismisses the Appellant's submission that the Trial Chamber 

contradicted itself in disregarding the testimonies of Witnesses SBLl and NGJ2 while noting their 

implication in the attacks at Murambi Technical School and Kaduha Parish. The Trial Chamber's 

observation that the witnesses were both implicated in attacks452 in the area is not incompatible with 

a finding that their testimonies are second-hand regarding the Murambi Technical School and 

Kaduha Parish massacres, since according to their own testimonies they were not present at these 

a t t a ~ k s . 4 ~ ~  Accordingly, no legal error has been demonstrated. 

228. With regard to the Appellant's related submission that the Trial Chamber erred in fact in 

finding that Witnesses SBLl and NGJ2 were implicated in the attacks, the Appeals Chamber first 

notes that the Trial Chamber did not actually find that they participated in the attacks against 

Murambi Technical School and Kaduha Parish. It noted only that it had taken into account their 

implication in the attacksF4 while assessing the evidence of these witnesses. In any case, both 

witnesses gave second-hand evidence and neither witness's testimony was of relevance to the issue 

of the Appellant's participation in the attacks. 

229. These sub-grounds of appeal are accordingly dismissed. 

4. Alleged Differential Treatment of Prosecution and Defence Witnesses 

230. The Appellant submits that the Trial Chamber showed bias in applying different approaches 

to Prosecution and Defence evidence. He submits that while the Trial Chamber accepted 

Prosecution witnesses' testimonies even when they "were not credible and on which moreover it 

expressed serious doubts, the Chamber strove to get the said testimonies to corroborate each other". 

He contends that the Trial Chamber failed to adopt the same approach regarding Defence witnesses, 

particularly the alibi witnesses, rejecting Defence uritness testimony even when corroborated, while 

"' See Trial Judgement, paras 208, 210, with respect to the distribution of weapons at Rukondo Commune; Trial 
Judgement, paras 256,258, with respect to the distribution of weapons at Kinyamakara commune office. 
452 See Trial Judgement, paras 120,276 (the latter in relation to the meeting at CIPEP on 26 April 1994). 
"' Witness SBLl stated that he was not at Kaduha from April to July 1994 and that at the time of the attack against 
Murambi Technical School, he was at home in Gikongoro, sleeping (T. 23 February 2005 pp. 35-36). Witness NGJ2 
stated that when the attack against refugees at Murambi started he heard gunshots from a distance and that he was not a 
witness to the attack at Murambi (T. 21 March 2005 pp. 15-16). Witness NGR stated that he did not know what 
happened in Kaduha (T. 21 March 2005 p. 62). 
"'See Trial Judgement, paras 120,276 (the latter in relation to the meeting at CIPEP on 26 April 1994). 
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"using such testimonies in a biased manner when they corroborated Prosecution witnesses' 

r, 455 testimonies . 

231. Overall, the Appellant submits that the Trial Chamber was more lenient towards Prosecution 

witnesses than towards Defence alibi witnesses.456 Specifically, the Appellant submits that the Trial 

Chamber treated leniently Prosecution Witnesses KEI, KSY, KSK, KXX, YC and YH while 

Defence alibi witnesses, such as Witness F K P ~ ~ ~ ~  and the Appellant himself, did not benefit from 

the same treatment.458 

232. In response, the Prosecution submits that the Trial Chamber used the same approach in 

assessing Defence and Prosecution evidence. It stresses that the Trial Chamber rejected certain 

Prosecution allegations as unproven because it found a number of Prosecution witnesses not to be 

reliable and credible, while at the same time it accepted the alibi evidence for the period from 6-13 

April 1994. It asserts that, in essence, the Appellant disputes the Trial Chamber's findings which 

are unfavourable to him without demonstrating that they were so unreasonable that they warrant 

appellate inter~ention."~ 

233. Under the present sub-grounds of appeal the Appellant alleges Trial Chamber errors relating 

to the assessment of both Prosecution and Defence evidence. The Appeals Chamber has already 

addressed these submissions in previous sections of the Appeal Judgement, and has dismissed all 

but one.460 While it found that the Trial Chamber erred in relying on Witness KXX with regard to 

the time of the Appellant's arrival at Kaduha Parish on 2.1 April 1994,4~' this error does not 

demonstrate any bias in the Trial Chamber's assessment of the evidence. Accordingly, the Appeals 

Chamber does not need to revisit the challenges here. The Appellant's submissions with respect to 

the biased or differential treatment of Prosecution and Defence evidence are dismissed. 

Simba Notice of Appeal, I-C-10 and I-C-11. 
456 Simba Notice of Appeal, I-C-10 to I-C-12. 
"' Simba Appeal Brief, paras 237-238. 

Simba Appeal Brief, paras 174-244. 
Prosecution Response, paras 91-96. 
See above Sections D-1 to D-3 and E-1 to E-3 
See above Section D-3(d), para. 143. 
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F. Alleged Distortion of Facts 

234. The Appellant makes a number of submissions to the effect that the Trial Chamber erred in 

fact by distorting the facts before it.462 The Appeals Chamber notes that most of these submissions 

have been dealt with elsewhere in this Judgement. 

1. The A~~el lan t ' s  Possession of a Cache of Wea~ons 

235. The Appellant alleges that the Trial Chamber erred in finding that he had a cache of 

weapons, and that this finding is unsupported in the evidence.463 The Prosecution responds that the 

Appellant's allegations of error are unmeritorious and should be d i s m i s ~ e d . ~  

236. The Appeals Chamber notes that the Trial Chamber found at paragraph 404 of the Trial 

Judgement that the Appellant "had a cache of weapons, including firearms and grenades for 

distribution, which certainly would have come from civilian or military authorities". No conviction 

is based on the finding that the Appellant had a cache of weapons. Rather, the legal findings related 

to the Appellant's participation in a JCE encompassing the massacres at Murambi Technical School 

and Kaduha Parish are grounded on his acts and deeds at these places during the attacks, and in 

particular, that he distributed weapons at Kaduha Parish. This sub-ground is thus without merit and 

is accordingly dismissed. 

2. The A~~el lant ' s  Stature 

237. The Appellant alleges that the Trial Chamber distorted the facts relating to his stature in 

Rwandan society and his relationship with governmental and military authoritie~.~~' In particular, 

he alleges that the Trial Chamber erred by finding that he was a national hero simply because he 

fought the Inkotanyi in the sixties and had been part of the "Comrades of the fifth July 1973" who 

led the military coup d'itat in 1973, whereas he had only fought the lnyenzi and those who had 

participated in the coup d'dtat were considered traitors.466 To this end, the Appellant points to 

. 
462 Simba Notice of Appeal, II-C-1 to II-C-14. Under the present section, the Appeals Chamber will only consider the 
allegations of errors under sub-grounds II-C-1 and 11-(2-14. Sub-grounds II-C-2 to II-C-13 are considered elsewhere in 
the kppeal Judgement. 

. 

'" Simba Notice of Appeal, 11-C-14; Simba Appeal Brief, para. 51,381, referring to Trial Judgement, para. 404, AT. 22 
May 2007 pp. 44-45. In his Appeal Brief the Appellant goes beyond his original submission concerning this sub-ground 
and alleges that the Trial Chamber erred in basing its finding of the Appellant's guilt in the dishibution of weapons 
solely on the fmding of his possession of such weapons (Simba Appeal Brief, para. 51). The Appeals Chamber notes 
that the Ao~ellant's submission is based on a misreading of the Trial Judeement as the Trial Chamber made an - 
independei;finding on the Appellant's distribution of weapons, including by relying on Witness KSY's testimony 
[specifically related to the Appellant's distribution of weapons] (see Trial Judgement, paras 113, 117-118, see also 

175, 178). Therefore, the Appellant's submission is clearly unfounded and is readily dismissed. 
Prosecution Response, paras 42-45. 

465 Simba Notice of Appeal, II-C-1; Simba Appeal Brief, paras 360-362; Simba Reply, paras 132-133. 
466 Simba Notice of Appeal, II-C-1; Simba Appeal Brief, paras 360-362. 
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setbacks he suffered in his political and military career.467 The Appellant further submits that the 

Trial Chamber distorted the facts by considering the Appellant's appointment to the civil defence as 

a sign of his special prominence, whereas it had been clearly demonstrated at trial that he was not 

the only retired officer contacted to become a civil defence advisor.468 The Appellant requests that 

the Appeals Chamber exclude these "distortions" as well as the related legal findings.469 

238. The Prosecution responds that the Trial Chamber made reasonable conclusions with respect 

to the Appellant's stature and his relationship with governmental and military authorities, based on 

evidence adduced at trial."' 

239. The Appeals Chamber notes that in finding that the Appellant was a prominent former 

political and military figure in Rwandan society, the Trial Chamber provided a detailed analysis and 

took into consideration numerous factors.471 

240. It is not clear how the Appellant's first contention, that the Trial Chamber distorted the facts 

when it found that he fought the Inkotanyi in the sixties whereas he had only fought the Inyenzi, 

advances the Appellant's case. Regardless, it is evidently based on a misrepresentation of the Trial 

Chamber's finding and is therefore readily dismissed. At no point did the Trial Chamber make the 

finding regarding the lnkotanyi suggested by the Appellant. Instead, the Trial Chamber found that 

"between 1963 and 1967, he led several units fighting against the Inyenzi and in 1964 fought 

alongside President Mobutu Sese Seko of By the same token, the Appeals Chamber 

dismisses the Appellant's related contention that those who had participated in the coup d'ktat were 

considered traitors. This does not find any support in the material referred to by the Appellant. The 

467 Simba Appeal Brief, para. 362. 
468 Simba Notice of Appeal, 11-C-4, Simba Appeal Brief, para. 363. 
469 Simba Appeal Brief, para. 364. 
470 Prosecution Response, para. 186. 
41 1 In particular, the Trial Chamber took into account: 
- the Appellant's military career (namely the fact that he had led several units in the fights against the Inyenzi between 
1963 and 1967 and had fought alongside President Mobutu Sese Seko of Zaire; his work at Camp Kanombe between 
1967 and 1973 where be had eamed the military ranks of commander and major; the fact that he had been a member of 
the "Comrades of the fifth of July", the group which led, the military coup d'itat in 1973; and his position of 
commander of Camp Kigali between 1980 and 1988) (Trial Judgement, paras 54-56); 
- his positions within the national government after the 1973 coup d'itat (Trial judge men^ para. 55); 
- his position as a member of parliament on behalf of Gikongoro prefecture from 1989 to 1993 and as MRND party 
chairman for Gikongoro prefecture from 1991 to 1993 (Trial Judgement, para. 56); 
- his "substantial wealth" (Trial Judgement, para. 59); 
- his own testimony that "his military and political career gained him prominence" (Trial Judgement, para. 54). 
The Trial Chamber found "that after his resignation [of his post within the MRND, in September 19931, Simba 
maintained connections with influential officials and continued to gamer substantial deference due to his prior 
professional lifeee. According to the Appellant's testimony, after the 6 April 1994, "he used his connections and stature, 
for example, to acquire military escorts throughout Kigali, contact military and government authorities to arrange for 
the evacuation of Witness SML2, and move through roadblocks" (Trial Judgement, paras 57, 58). Finally, the Trial 
Chamber considered his appointment as Gikongoro's Civil Defense Advisor in May 1994 as one of the factors which 
underscored "his continued prominence with the Rwandan state at that timeee (Trial Judgement, para. 60). 
472 Trial Judgement, para. 54. 
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Appeals Chamber further observes that the Trial Chamber's consideration of the Appellant's 

appointment as Gikongoro's Civil Defence Advisor in May 1994 as one of the factors which 

underscored "his continued prominence with the Rwandan state at that time" is not rendered 

unreasonable by the contention that the Appellant was not the only retired officer who was 

contacted to become a civil defence advisor. 

241. Finally, the Appeals Chamber understands the Appellant to be arguing that the fact that he 

suffered setbacks in his political and military career contradicts the Trial Chamber's finding on his 

prominent position in Rwandan a submission with which the Appeals Chamber cannot 

agree. The Appeals Chamber notes that the Trial Chamber accepted that after the 1973 coup d'itat 

the Appellant '%began to experience professional and personal difficulties", and acknowledged "the 

possibility that Simba throughout his life and career suffered some professional setbacks".474 The 

Trial Chamber, however, concluded that "the evidence on the record in no way reflects that he was 

ever simply an ordinary Rwandan citizen".475 It found that "while he might not have achieved the 

apex of his own career aspirations, he nonetheless held prominent posts in the military, government, 
9 ,  476 and his political party for most of his professional life, which gained him national recognition . 

In light of the overall evidence before the Trial Chamber, the Appellant has not demonstrated that 

no reasonable trier of fact could have reached the same finding on this point. 

242. Accordingly, these sub-grounds of appeal are dismissed. 

G. Alleged Errors in Convicting the Appellant pursuant to JCE for Crimes Committed at 

Murambi Technical School and Kaduha Parish 

243. The Appellant contends that the Trial Chamber erred in convicting him for genocide and 

extermination as a crime against humanity under the mode of liability of J C E . ~ ~ ~  The Appellant 

raises a number of arguments in this regard concerning notice, motive and genocide:78 which are 

addressed elsewhere in the Trial Judgement and will not be considered here.479 

473 Under sub-ground of appeal I-D-4 the Appellant asserts that the Trial Chamber's assessment of the Appellant's 
motive for participating in the genocide contradicted its findings that the Appellant had suffered military and political 
setbacks as well as social marginalisation. The Appeals Chamber will address this sub-ground below under Section H-3. 
"' Trial Judgement, para. 57. 
475 Trial Judgement, para. 57. 
476 Trial Judgement, para. 57. 
477 Simba Notice of Appeal, I-F-1 to I-F-11; Simba Appeal Brief, paras 273-314. 
478 See Simba Notice of Appeal, I-PI to I-F-5, I-F-8, I-F-11; Simba Appeal Brief, paras 273-283. 
479 See above Section C-1 and C-2 and see below Section H. 
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1. Alleged Error in Finding the Apuellant Responsible under the Third Cateeorv of JCE 

244. The Appellant submits that the Trial Chamber erred in finding that the Prosecution had 

proven beyond reasonable doubt the existence of a JCE and his participation therein.480 In this 

respect, he submits that the Trial Chamber erred in finding him responsible under the third category 

of JCE, when the Prosecution relied on the first category and "various indications in the [Trial] 
r, 481 Judgement suggest that what is involved is the first form . 

245. In response, the Prosecution submits that the Trial Chamber held the Appellant responsible 

for crimes pursuant to the f i s t  category of JCE, not the third category.482 

246. The Appeals Chamber is satisfied that, contrary to the Appellant's assertions, the Trial 

Chamber held the Appellant responsible for genocide and extermination as a crime against 

humanity pursuant to the first category of JCE, rather than the third category. In its legal findings, 

the Trial Chamber noted that the Prosecution was primarily pursuing a case based on the first 

categ0ry.4~~ It subsequently found the Appellant responsible as a participant in the JCE, for which 

he "shared the common purpose of killing Tutsi at Murambi Technical School and Kaduha 

Pa r i~W.4~~  The Appellant has not indicated how this implies a finding of responsibility pursuant to 

the third category of JCE. While it is true, as submitted by the Pro~ecution,4~~ that the Trial 

Chamber at least once used language that is more appropriate to an analysis of the mens rea for the 

third category of JCE, this was wifh respect to the alleged acts at Cyanika Parish for which the 

Appellant was not found responsible, and therefore the matter is not contentious on appeal. As all 

convictions were pursuant to the first category of JCE, the Appeals Chamber will not address the 

Appellant's further challenges concerning the third category. 

2. Alleged Error Relating to Planning 

247. The Appellant submits that a conviction for JCE is untenable in law "since the Prosecution 

failed to adduce evidence of pre-conceived JCE"~'~ and the Trial Chamber recognised that the 

Prosecution did not prove beyond a reasonable dwbt the allegations in the Indictment as to prior 

planning.487 He specifically challenges as "mere speculation" the finding that it was possible that 

the local authorities formulated their plan of attack and then requested the Appellant to assist in 

Sirnba Notice of Appeal, I-F-6. 
481 Simba Appeal Brief, paras 290,292, referring to Trial Judgement, para. 386. 
481 Prosecution Response, para. 140. 
483 Trial Judgement, para. 386. 
484 Trial Judgement, para. 406. 
485 Prosecution Response Brief, para. 149. 
486 Simba Appeal Brief, para. 284. 
487 Simba Notice of Appeal, I-F-7. 

Case No. Im-01-76-A 27 November 2007 w. 



21621H 

implementing it.48a The Appellant submits that the Trial Chamber erred in assuming that his alleged 

presence indicated that he would have joined in either the plan of the attackers or that of the 

government officials.489 

248. In response, the Prosecution submits that the Appellant's arguments do not demonstrate any 

error as it is not necessary prior to a conviction as a co-perpetrator in a JCE to establish the 

existence of an agreement or plan.490 

249. In this respect, the Trial Chamber held: 

405. The Prosecution argues that Simba participated in the planning of the three massacres on 21 
April. There is no direct evidence of this. Moreover, the Chamber is not satisfied that this is the 
only reasonable inference available from the evidence. It is also possible that local authorities 
formulated a plan of attack and then requested Simba to assist in implementing it.491 

435. At the time of the events, Simba had no formal position within the government, military, or 
political structures of the government. He assumed the post of civil defence adviser on 18 May 
1994. However, he is not charged with any criminal conduct based on this position. In addition, 
the Chamber is not convinced beyond reasonable doubt that Simba was the architect of the 
massacres at Murambi Technical School and Kaduha Parish or that he played a role in their 
planning. In addition, the manner in which Simba participated in the joint criminal enterprise did 
not evidence any particular zeal or sadism on his part. In particular, he did not physically 
participate in killings and did not remain at the sites of the massacres for more than a brief 
period.'92 

250. The Appeals Chamber does not find any error on the part of the Trial Chamber. It is well- 

established that in a JCE, it is not necessary for a participant to have participated in its planning. All 

that is required is the participation of an accused in the common design involving the perpetration 

of one of the crimes provided for in the ~tatute."~ Further, the Appellant has not demonstrated that 

the Trial Chamber erred in stating that it was possible that the local authorities formulated their plan 

of attack and then requested the Appellant's assistance in implementing it. Read in context, the 

Trial Chamber was merely demonstrating that there was more than one reasonable inference 

possible from the available evidence. The finding set out above demonstrates that this inference was 

not held against the Appellant. Accordingly, this sub-ground of appeal is dismissed. 

488 Simba Notice of Appeal, I-D-I0 and 14-9. 
'" Simba Appeal Brief, para. 312. 

Prosecution Response, para. 155. 
"' Trial Judgement, para. 405. 
492 Trial Judgement, para. 435 (internal footnotes omitted). 
"' Kayshema & Ruzindana Appeal Judgement, para. 193; TadiC Appeal Judgement, para. 227. See above Chapter 11, 
Section GI@), fn. 161. 
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3. Alleged Error in Finding the A ~ ~ e l l a n t  Res~onsible under the First Categow of JCE 

251. The Appellant submits that his responsibility based on the first category of JCE was not 

established during and that the Trial Chamber erred in finding that be "shared the common 

purpose of killing Tutsi" in Murambi and Kaduha merely as a result of his presence and conduct 

there, and that, in any event the Prosecution did not prove his presence there beyond reasonable 

He argues that the Trial Chamber erred in finding that the attackers would have viewed his 

alleged presence at Kaduha Parish and the remarks he made as a sign that he and the government 

approved of their conduct.496 

252. The Prosecution submits that the Trial Chamber did not err in finding that the Appellant 

bore first category ICE liability for the crimes encompassed by the common purpose. The 

Prosecution argues, that the Trial Chamber's legal analysis of the requirements for establishing the 

actus reus for JCE and the application of the law to the factual findings do not show any error 

prejudicial to the Appellant. Regarding the mens rea, the Prosecution submits that the Trial 

Chamber d ~ d  not err in law in finding that the Appellant, as a participant in the first category of 

JCE, shared the required specific intent for the crime of genocide.497 

253. The Appeals Chamber finds the Appellant's contention to be without merit. The Trial 

Chamber took into account various factors in finding generally that a common criminal purpose 

existed between a plurality of persons to kill Tutsi at Murambi Technical School, Cyanika Parish 

and Kaduha With respect to the Appellant's personal participation in the ICE, which was 

found to be limited to the attacks at Murambi Technical School and Kaduha Parish, the Trial 

Chamber found both that he was present at the two massacre sites and that his acts of assistance and 

encouragement provided substantial assistance to the killings which followed.499 At Murambi 

Technical School the Appellant distributed traditional weapons to the attackers and addressed the 

assailants who then proceeded to attack the refugees with "renewed a r d o ~ r " . ~  At Kaduha Parish, 

the Appellant distributed guns and grenades, which were a decisive factor in the success of the 

assaults, and urged the attackers to "get rid of t h e $ l t ~ . ~ ~ '  The Trial Chamber also found that the 

mere presence of the Appellant at both places would have been seen by the assailants as approval of 

494 Simba Appeal Brief, para. 301. 
495 Simba Notice of Appeal, I-F-10; Simba Appeal Brief, paras 299,312-3 13. 
496 Simba Notice of Appeal, I-F8. 
497 hsecution Response, paras 143-146. 
498 Trial Judgement, para. 402. 
499 Trial Judgement, paras 403,433. 
SW Trial Judgement, paras 92, 118. 
501 Trial Judgement, paras 403,406. 
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their conduct.502 On this basis, the Trial Chamber found that the Appellant shared the intent to cany 

out the common purpose of killing Tutsi at Murambi Technical School and Kaduha Parish. 

254. The Appellant fails to demonstrate that the Trial Chamber committed any legal error in 

reaching its conclusion. In addition, the Appeals Chamber has already rejected another challenge to 

the Trial Chamber's finding of responsibility, based on physical impossibility.503 

255. These sub-grounds of appeal are accordingly dismissed. 

H. Allwed Errors Relating to the Conviction for Genocide 

256. The Appellant submits numerous arguments to the effect that the Trial Chamber erred in 

holding him responsible for genocide with respect to the events at Murambi Technical School and 

Kaduha Parish when the constitutive elements of the crime, both acts and intent, were not proven 

beyond reasonable The Prosecution responds that the Trial Chamber applied the correct 

legal requirements of the crime of genocide to the facts before it.505 

257. The Appeals Chamber observes that some of the arguments advanced under this ground of 

appeal challenge the Trial Chamber's factual findings as well as its findings related to notice.506 The 

Appeals Chamber has already discussed these arguments in the respective sections of this 

~ud~ement.~'" To the extent that no adktional arguments are presented under this ground of appeal, 

no further discussion is warranted. 

1. Alleged Failure to Determine Whether the Killings at Murambi and Kaduha Could Be Legally 

Characterised as Genocide 

258. The Appellant's primary submission is that the Trial Chamber erred by failing to determine 

whether the large-scale killings at Murambi and Kaduha could be legally characterised as 

genocide.508 This contention is evidently unfounded and readily dismissed.509 The Trial Chamber 

5M Trial Judgement, paras 398,400,403. 
'03 See above section D-4, paras 144-159. 
504 Simba Notice of Appeal, I-G; Simba Appeal Brief, paras 299,313,315-327; Simba Reply, para. 108. 
505 P~osecution Response, para. 151. 
506 These include the Appellant's assertions that the Trial Chamber erred in finding that the Appellant gave 
encouragement and provided a m s  (Simba Notice of Appeal, I-G-1; Simba Appeal Brief, para. 319), and that the Trial 
Chamber breached the Appellant's right to be informed of the charges against him when it dropped the allegation of 
prior coordination and instead relied on a "spontaneous" JCE (Simba Notice of Appeal, I-G-7; Simba Appeal Brief, 
para. 320). 
307 See above Sections C and D. 
508 Simba Appeal Brief, para. 316. The Appeals Chamber notes that the Appellant does not dispute that large-scale 
killings occurred at Murambi Technical School and Kaduha Parish (Simba Appeal Brief, para. 317). 
'09 The Appeals Chamber also notes that the Appellant fails to raise this argument in his Notice of Appeal. 
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carefully made this determinati~n''~ and the Appellant does not advance any argument to 

demonstrate that the Trial Chamber erred in its application of the law to the facts. 

2. Alleged Error Relating to the Existence of a Plan or Policv as Element of the Actus Reus of 

Genocide 

259. The Appellant argues that the Trial Chamber failed to require the Prosecution to prove the 

existence of a plan or policy as a fundamental element of the actus reus of this crime.'" In this 

regard, the Appellant also emphasises that the Trial Chamber found that his involvement in 

planning the crime had not been establi~hed.~'~ The Prosecution responds that the Trial Chamber 

correctly defined the applicable law and applied it to the facts before it."3 

260. The Appeals Chamber recalls that according to the jurisprudence of this Tribunal as well as 

that of the ICTY the existence of an agreement or a plan is not an element required for a conviction 

for genocide.514 The Appellant's contention on this point is therefore without merit. 

3. Alleged Errors Relating to the Reauisite Mens Rea of Genocide 

261. The Appellant makes numerous submissions to the effect that the Trial Chamber erred in 

finding that he had the requisite specific intent for The Prosecution responds that the 

Appellant's assertions are unsubstantiated and that the Trial Chamber did not commit any error.'I6 

262. The Appellant submits that the Trial Chamber erred in finding, without any evidence, that 

he possessed specific intent to commit genocide at the moment of the events."" This contention is 

without merit. The Trial Chamber considered in detail the evidence before it prior to concluding 

that the Appellant acted with genocidal intent at the moment of the massacres. The relevant passage 

of the Trial Chamber's analysis reads as follows: 

Simba was physically present at two massacre sites. He provided traditional weapons, guns, and 
grenades to attackers poised to kill thousands of Tutsi. Simba was aware of the targeting of Tutsi 
throughout his country, and as a former military commander, he knew what would follow when he 

.I 

- 

'I0 See Trial Judgement, paras 415-416. 
Simba Notice of Appeal, I-G-10; Simba Appeal Brief, para. 317. 

5'2 ~ i m b a  Appeal Brief, para. 318, referring to Trial Judgement, para. 405. 
'I3 Prosecution Response, paras 152, 155. 

Semnza Appeal Judgement, para. 260; JelisiC Appeal Judgement, para. 48. 
'I5 Simba Notice of Appeal, I-G-2 to I-G-9; Simba Appeal Brief, paras 320-325. The Appeals Chamber notes that for a 
few of the Appellant's submissions, the Appellant brings no arguments in support; consequently the Appeals Chamber 
declines to consider them. Falling into this category is the Appellant's assertion that the Trial Chamber erred in fiding 
that all of the participants in the JCE, including the Appellanf shared the intent to commit genocide by reason of the 
scale of the massacres and the context within which they were perpetrated (Simba Notice of Appeal, I-G-2). 
516 Rosecution Response, paras 153, 156. 
517 Simba Notice of Appeal, I-G-8 and I-G-9. 
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urged armed assailants to "get rid of the filth". The only reasonable conclusion, even accepting his 
submissions as true, is that at that moment, he acted with genocidal intent.518 

263. The Appellant next submits, without elaboration, that the Trial Chamber erred in finding 

that he had the requisite mens rea for genocide because it dismissed the allegations of mens rea set 

out in paragraphs 4 and 23 of the ~ndictment.~ '~ The Appeals Chamber understands the Appellant to 

effectively be arguing that, as a result, there was no notice given that could sustain a finding that he 

possessed the requisite specific intent. 

264. The Appeals Chamber finds that the Trial Chamber did dismiss said allegations:20 as argued 

by the Appellant. However, it observes that the Appellant has not advanced any argument to show 

how this dismissal would affect and invalidate the Trial Chamber's assessment of the Appellant's 

specific intent on the basis of the evidence before it. The Appeals Chamber has previously held that 

genocidal intent can be proven through inference from the facts and circumstances of a case.521 

Correspondingly, the Appeals Chamber has held that it is sufficient if the evidentiary facts from 

which the state of mind is to be inferred are pleaded.3" It is apparent from the above-cited portion 

of the Trial Judgement that the Trial Chamber inferred the requisite specific intent of the Appellant 

and the other participants in the JCE from several facts and circumstances that it found established 

beyond reasonable doubt. 

265. The Appellant has not challenged the Trial Chamber's findings from which his genocidal 

intent is inferred, nor has he challenged the pleading of the material facts forming the basis of these 

findings. Consequently, the Appeals Chamber can identify no discernible error in the Trial 

Chamber's decision on that particular point. 

266. The Appellant further contests the Trial Chamber's finding that he possessed the requisite 

mens rea for genocide arguing that the Trial Chamber inferred his intent from his alleged presence 

at the crime sites alongside the assailants whose intent was to kill the Tutsi under a "spontaneous" 

518 Trial Judgement, para. 418. 
519 Simba Notice of Appeal, I-G-4; Sirnba Appeal Brief, para..924. Paragraph 4 of the Indictment alleges that in January 
1993, Simba directed a rally against the Arusha Accords in the town of Gikongoro. Paragraph 23 of the Indictment lists 
"various rallies and meetings in Gikongoro and Butare prefectures" where the Appellant allegedly "publicly expressed 
his intent to destroy the Tutsis and incited others to do likewise" "before and during the events of April to July 1994". 

The Trial Chamber expressly declined to make findings with respect to paragraphs 4 and 23(c) and (f) of the 
Indictment on the basis of the Prosecution's concession that no evidence had been hronght in support of these 
allegations (Trial Judgement, para. 13). It further found paragraph 23(a) of the Indictment defective and noted that the 
Prosecution did not seek any conviction on that basis (Trial Judgement, fn. 26). Finally, the Trial Chamber found that 
the Prosecution did not prove the allegations contained in paragraphs 23@) (Trial Judgement, para. 225) and 23(d) 
(Trial Judgement, para. 85). The Appeals Chamber notes that while the Trial Chamber considered the allegation in 
paragraph 23(g) of the Indictment partly established (it found that "Simba addressed a crowd in Ntyazo commune and 
delivered an inflammatov speech against Tutsi"), the Trial Chamber did not explicitly rely on this finding in its 
assessment of the Appellant's intent (Trial Judgement, para. 295). 
521 Gacumbitsi Appeal Judgement, para. 40; Rutuganda Appeal Judgement, para. 525. 
522 BluskiC Appeal Judgement, para. 219 (internal footnotes omitted). 

8 1 
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JCE.~ '~  In his view, for the crime of genocide to occur, the intent to commit genocide must be 

formed prior to the commission of genocidal The Appeals Chamber finds no merit in this 

submission. The inquiry is not whether the specific intent was formed prior to the commission of 

the acts, but whether at the moment of commission the perpetrators possessed the necessary intent. 

The Trial Chamber correctly considered whether the Appellant and the physical perpetrators 

possessed genocidal intent at the time of the  massacre^.^" The Appellant's argument on this point is 

therefore without merit. 

267. The Appellant argues that the Trial Chamber erred by ignoring credible evidence of Defence 

Witness Monique Mujawamariya and the Defence Expert Report of Pascal Ndengejeho that 

demonstrated that he could not have had the intent to commit genocide.526 The Appeals Chamber 

cannot find any merit in the Appellant's argument. It is well established that a Trial Chamber need 

not articulate in its judgement every factor it considers in reaching a particular finding. 527 In 

reaching the conclusion that the "genocidal intent was shared by all participants in the JCE, 
3, 528 including [the Appellant] , the Trial Chamber explicitly noted that it had "considered the 

arguments of the Defence that Simba could not have committed genocide, given his close 

association with Tutsi and his tolerant views, which it suggests resulted in his marginalization and 
,, 529 attacks against his family in Gikongoro . A closer review of the Defence arguments in question 

reveals that these concerned, inter a h ,  the testimony of Monique Mujawamariya as well as the 

Defence Expert Report of Pascal ~ d e n ~ e j e h o . ~ ~ '  

268. Finally, the Appellant submits that the Trial Chamber erred in affirming, in its attempt to 

establish his motive, that it could not be excluded that he participated in genocide out of a 

misguided sense of patriotism or to ensure the protection of himself and those in his care by basing 
,, 531 its convictions on these "assumptions . The Appellant contends that the Trial Chamber erred by 

relying on the Kvo& Appeal Judgement in support of this finding.532 Further, he submits that his 

alleged presence at the crime scenes was in itself an insufficient motive to commit genocide.533 

523 Simba Notice of Appeal, I-G-7; Simba Appeal Brief, para. 320. 
524 Simba Appeal Brief, paras 299,320. 
'15 Trial Judgement, paras 416,418. 
526 Simba Notice of Appeal, I-G-5; Simba Appeal Brief, para. 324. 
'" See above fn. 360. See also Niyitegeka Appeal Judgement, para. 115; Musema Appeal Judgement, para. 18; Delalid 
et al. Appeal Judgement, para. 48.. 
528 Trial Judgement, para. 416. 
'"Trial Judgement, para. 417. 

Trial Judgement, fn. 414, referring to Defence Final Trial Brief, paras 1045-1097. 
'3 Simba Notice of Appeal, I-G-3; Simba Appeal Brief, paras 321-323.325, 
532 Simba Notice of Appeal, I-G-6; Simba Appeal Brief, paras 322-323. 
'33 Simba Appeal Brief, para. 313. 
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269. The Appeals Chamber notes that the Appellant's contention clearly rests on a misreading of 

the Trial Chamber's finding. The Trial Chamber did not find motive to be an element of the crime 

of genocide. To the contrary, it found, in accordance with established jurisprudence,534 that a 

possible personal motive for participating in the JCE did not preclude a finding that he possessed 

the intent to commit genocide.535 The Appellant's argument on this issue is therefore evidently 

unfounded and Qsmissed. Accordingly, the Appeals Chamber need not address the Appellant's 

remaining arguments relating to m0tive.5~~ 

270. For the foregoing reasons, the Appeals Chamber dismisses the present ground of appeal in 

its entirety. 

I. Alleged Errors Relating to the Conviction for Extermination as a Crime Against 

Humanitv 

271. The Appeals Chamber observes that most of the arguments advanced under this ground of 

appeal concern the Trial Chamber's legal findings on criminal responsibility and genocide as well 

as its factual findings.537 These include the Appellant's contentions that the Trial Chamber erred in 

attributing to him responsibility for his participation in a JCE aimed at killing Tutsi in Kaduha and 

Murambi, when there was no proof of a JCE or of the Appellant's participation therein, and in 

presuming his participation based on his presence at the crime sites when such presence was 

physically impossible?38 The Appellant further points to his submissions regarding JCE and 

genocide, which, in his view, invalidate the charges of both genocide and extermination as a crime 

against humanity.539 The Appeals Chamber has addressed these arguments in the respective sections 

elsewhere in this ~ u d ~ e m e n t . 5 ~ ~  No additional arguments are presented in relation to the alleged 

ground and accordingly no further discussion is warranted. 

'" KvoEka Appeal Judgement, para. 106; Niyitegeka Appeal Judgement, para. 53; JelisiC Appeal Judgement, para. 49; 
Kayishema and Ruzindana Appeal Judgement, para. 161; TadiC Appeal Judgement, para. 269. 
535 Trial Judgement, para. 417. 
536 Under sub-grounds of appeal I-D-4 and I-D-5, the Appellant submits that the Trial Chamber erred in law by making 
contradictory fmdings in relation to his motive. He alleges that the Trial Chamber contradicted itself when it found on 
the one hand that the Appellant had suffered military and political setbacks and social marginalisation and that he was 
tolerant and entertained close relationships with Tutsi, while on the other hand it supposed that he participated in the 
genocide out of a sense of patriotism or allegiance (Simba Notice of Appeal, I-D-4 and I-D-5; Simba Appeal Brief, 
paras 259-260). The Appellant also alleges that the Trial Chamber distorted the facts in making the same supposition 
(Simba Notice of Appeal, U-C-13; Simba Appeal Brief, para. 380, referring to Simba Appeal Brief, paras 53-55). Under 
sub-ground of appeal I-E-4, the Appellant submits, inter alia, that the Trial Chamber in its assessment of the 
Appellant's motive failed to consider the Report of Defence Expert Witness Dr. Pascal Ndengejeho (Simba Notice of 
Appeal, I-E-4; Simba Appeal Brief, paras 271-272). To the extent that sub-grounds of appeal I-D-4 and I-D-5 relate to 
the Trial Chamber's findings on mitigating circumstances, they will be considered below under Section K. 
537 Simba Notice of Appeal, I-H; Simba Appeal Brief, paras 328-332; Simba Reply, para. 109. 
538 Simba Notice of Appeal, I-H-2; Simba Appeal Brief, para. 329. 
539 Simba Appeal Brief, para. 331, pointing to the Appellant's submissions under Grounds of Appeal, I-F and I-G. 
'"See above Section D-4, G and H. 
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272. Moreover, the Appeals Chamber need not address the Appellant's argument that the Trial 

Chamber erred by holding him responsible for meetings of other local officials, in which, the Trial 

Chamber itself confirmed, he did not participate,s41 on the basis that no conviction was entered on 

that ground. 

273. The remaining arguments under this ground of appeal pertain to cumulative charges and 

cumulative convictions for genocide and extermination as a crime against humanity.542 These 

submissions will be dealt with in a separate section 

J. Alleged Errors Relating to Cumulative Charges and Convictions 

274. The Appellant submits that the Trial Chamber erred in law in finding that cumulative 

charges for extermination as a crime against humanity and genocide could be brought and in 

entering convictions for both crimes, based on the same underlying conduct.544 The Prosecution 

responds that it is settled law that genocide and extermination are composed of different legal 

elements, and that therefore convictions for both crimes are properly cumulative.s45 

275. Under Count 1 of the Indictment and pursuant to Articles 2(3)(a), 2(2)(a) and 2(2)(b) of the 

Statute, the Appellant was charged with genocide for killing or causing serious bodily harm to 

members of the Tutsi population, inter alia for his participation in the massacres at Murambi 

Technical School and Kaduha In addition, the Appellant was charged under Count 3 of 

the Indictment, inter alia on the basis of these same facts, with extermination as a crime against 

humanity pursuant to Article 3(b) of the On the ground that the Appellant was criminally 

responsible for his participation in a JCE to kill Tutsi civilians at Murambi Technical School and 

Kaduha Parish the Trial Chamber found him guilty of both genocide (Count 1)548 and extermination 

as a crime against humanity (Count 3).549 

276. The Appeals Chamber recalls that it is established jurisprudence that cumulative charging is 

allowed on the basis that "prior to the presentation of all of the evidence, it is not possible to 

.) 

- -  -- 

"' Simba Notice of Appeal, I-H-3; Simba Appeal Brief, para. 332. 
Simba Notice of Appeal, I-H-1 and IV-1; Simba Appeal Brief, para. 330. 

'" See below Section J. 
'" Simba Notice of Appeal, I-H-1 and IV-1; Simba Appeal Brief, para. 330. 
'" Prosecution Response, para. 160. 
546 Indictment Count 1 and Concise Statement of Facts for Counts 1 and 2 (Indictment, paras 3-58). 
"' Indictment Count 3 and Concise Statement of Facts for Count 3 (Indictment, paras 59-65, incorporating by reference 
aragraphs 1 through 58 of the Indictment). 

Trial Judgement, paras 411,419,427. Having noted at paragraph 414 of the Trial Judgement that the Prosecution, in 
its Final Trial Brief, only pointed to evidence of killing, the Trial Chamber did not consider acts enumerated in Article 
2(2)@) of the Statute. 
"9  Trial Judgement, paras 420,426,427. 

Case No. Im-01-76-A 
84 

27 November 2007 w 



21 54/H 

determine to a certainty which of the charges brought against an accused will be proven".550 Under 

this reasoning, cumulative charging on the basis of the same set of facts is permissible. 

277. Furthermore, it is well established that cumulative convictions entered under different 

statutory provisions but based on the same conduct are permissible if each statutory provision 

involved has a materially distinct constitutive element not contained in the other.551 An element is 

materially distinct from another if it requires proof of a fact not required by the other.552 Applying 

this principle, the Appeals Chamber has previously held that 

the crime of genocide under Article 2 of the Statute and the crime of extermination under Article 3 
of the Statute each contained a materially distinct element not required by the other. The 
materially distinct element of genocide is the specific intent to destroy, in whole or in part, a 
national, ethnical, racial or religious group. The materially distinct element of extermination, as a 
crime against humanity, is the requirement that the crime was committed as part of a widespread 
or systematic attack against a civilian population.553 

Accordingly, convictions for genocide and extermination as a crime against humanity, based on the 

same facts are, as a matter of law, permissible.554 The Appellant's argument on this point is 

therefore without merit. 

278. For the foregoing reasons, this ground of appeal is dismissed. 

K. Alleged Errors Relating to the Sentence 

279. The Appellant contends that the Trial Chamber erred in sentencing him to 25 years' 

imprisonment and raises a number of arguments in support of this claim.555 The Prosecution 

opposes all of the Appellant's arguments.556 The Appeals Chamber will consider the Appellant's 

arguments in turn. 

280. The Appeals Chamber has already considered and dismissed the Appellant's claims that the 

Trial Chamber erred in convicting him for genocide and extermination as a crime against humanity 

on the basis of the same set of In his Appeal ~ r i e f , ~ ~ '  the Appellant merely submits that the 

same alleged error on the conviction occasioned an additional error on the sentence and provides no 
I 

'" NaletiliCand MariinoviCAppeal Judgement, para. 103, quoting KupreskiCet al. Appeal Judgement, paras 385-386. '" Niagerura et al. Appeal Judgement, para. 425; Ntakirutimana Appeal Judgement, para. 542. 
'" Ntagerura et al. Appeal Judgement, para. 425; Ntakirutimana Appeal Judgement, para. 542. 
553 Ntakirutimana Appeal Judgement, para. 542, referring to Musema Appeal Judgement, para. 366. 
'" Ntakirutimana Appeal Judgement, para. 542, referring to Musema Appeal Judgement, para. 366. The Appeals 
Chamber also notes that the Trial Chamber explicitly referred to the law applicable to cumulative convictions. It noted 
that "[a] conviction for genocide or complicity in genocide is not impermissibly cumulative with the convictions for 
crimes against humanity" (Trial Judgement, fn. 424, quoting Semanza Appeal Judgement, para. 318). 
555 Simba Notice of Appeal, N-1  to N-6; Simba Appeal Brief, paras 416-435; AT. 22 May 2007 pp. 22-23. 
556 hsecution Response, paras 226-235. 
"' See above Section J. 
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further elaboration in support. As the basis for this alleged sentencing error has not been 

demonstrated, this sub-ground is dismissed without further consideration. 

281. The Appellant contends that the Trial Chamber erred in the exercise of its discretion in not 

according greater weight to mitigating circumstances in determining the sentence.559 The 

Prosecution responds that this claim is unsupported and that, as the Appellant a c k n ~ w l e d ~ e s ~ ~ ~  the 

Trial Chamber accepted some mitigating circum~tances.~~' The Appeals Chamber finds that the 

Appellant merely presents factual assertions562 without showing how the mitigating circumstances 

were undervalued by the Trial Chamber. Therefore, the Appellant has not demonstrated that the 

Trial Chamber committed a discernible error in its assessment of the individual mitigating 

circumstances. This sub-ground of appeal is accordingly dismissed. 

282. The Appellant's contention that the Trial Chamber erroneously failed to consider, in 

assessing mitigating circumstances, the fact that the Appellant had family relationships with Tutsi, 

some of whom he saved, and the tolerance he always showed in his relations with them,563 is readily 

dismissed. Contrary to the Appellant's allegation, the Trial Chamber did consider in mitigation the 

fact that he provided selective assistance to members of his and acknowledged the 

evidence showing that the Appellant had a close relationship and worked harmoniously with 

~ u t s i . ' ~ ~  

283. The Appellant submits that the Trial Chamber misconceived his stature in Rwandan society 

when stating that he was a prominent former political and military leader, and erred in considering 

this as an aggravating circumstance.566 He argues that the evidence adduced at trial showed that, at 

the time of the events in question, the Appellant had been marginalised and had lost all social and 

professional standing.567 The Prosecution responds that the Appellant merely re-argues this point 

without demonstrating how the Trial Chamber erred.568 

558 Simba Appeal Brief, para. 420. In his Notice of Appeal, the Appellant is only challenging his conviction for both 
crimes, without challenging specifically the sentence. 
559 Simba Notice of Appeal, N-2; Simba Appeal Brief, paras*24,434. 
5M Simba Appeal Brief, para. 425. 
561 Prosecution Response, para. 228. 
562 Simba Appeal Brief, paras 426-432 (stating inter alia that the Appellant was marginalised and even considered a 
traitor by Hutus; that he had snffered professional setbacks; that he had no motive for participating in the genocide; and 
that he was an isolated, ordinary man, without power or influence over the authorities). The Appellant provides no 
reference to the trial record. 
563 Simba Notice of Appeal, I-D-5; Simba Appeal Brief, para. 260. This sub-ground of appeal is presented under the 
beading "Contradiction in the Judgement" together with a correlated argument in relation to motive which has been 
considered above under Section H-3, paras 261-269. 

Trial Judgement, para. 442. 
565 Trial Judgement, para. 61. 
566 Simba Notice of Appeal, IV-3; Simba Appeal Brief, paras 426-427.429-430.433. 
567 Simba Appeal Brief, para. 426; Simba Reply, paras 150-151. 
568 Prosecution Response, para. 231. 
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284. The Appeals Chamber has already considered and dismissed the Appellant's claim that the 

Trial Chamber erred in concluding that he was a prominent political and military figure and 

therefore need not address this challenge again.569 Turning to the question of whether the Trial 

Chamber erred in taking his Stature into account as an aggravating circumstance, the Appeals 

Chamber recalls that it is settled in the jurisprudence of the Tribunal and the ICTY that a superior 

position in itself does not constitute an aggravating factor. Rather, it is the abuse of such position 

which may be considered as an aggravating factor.570 

285. A review of the Trial Chamber's findings on this point reveals that it not only took into 

account the Appellant's stature, but also the influence he derived from his stature571 and the use he 

made of his influence by lending encouragement and approval to the participants in the killings?72 

The Appeals Chamber finds that the Trial Chamber thus implicitly found that the Appellant abused 

his position and influence in order to facilitate the commission of the crimes. Accordingly, the 

Appeals Chamber finds no discemable error in the Trial Chamber's findings. Therefore this sub- 

ground of appeal is dismissed. 

286. The Appellant further claims that the Trial Chamber erred in considering that his 

participation in the massacres resulted from misguided notions of patriotism and government 

allegiance rather than extremism and ethnic hatred.573 The Prosecution submits that this cannot 

advance his case for a reduction of the ~entence.5~~ The Appeals Chamber notes that, contrary to 

what the Appellant seems to suggest, the Trial Chamber actually mentioned this possible motive in 

its discussion of mitigating The question of whether it took it into account will be 

determined 

287. The Appellant further submits that the sentence imposed is unjustified in view of the 

Appellant's age and health condition.577 The Prosecution submits that the Appellant's unelaborated 

claim concerning his age does not justify appellate intervention as his age fails to meet the threshold 

set by the Appeals It further argues that even if the Appellant's age were to be 

See above Section F-2, paras 237-242. 
570 StukiC Appeal Judgement, para. 411, quoting Kayishema and Ruzindanu Appeal Judgement, paras 358-359; BabiC 
Sentencing Appeal Judgement, para. 80; Karnuhanda Appeal Judgement, para. 347; Aleksovski Appeal Judgement, 
para 183; Ntukirutimna Appeal Judgement, para. 563; KrstiCTrial Judgement, para. 709. 
7' Trial Judgement, para. 439. 

572 Trial Judgement, para. 433. 
573 S i b a  Notice of Appeal, N-4; Simba Appeal Brief, paras 428,431. 
574 hsecution Response, para. 229. 
575 Trial Judgement, para. 441. 
576 See below Chapter III, Section B-l(c)@), paras 327-330. 
577 Simba Notice of Appeal, IV-6; Simba Appeal Brief, para. 435. 
578 Rosecution Response, para. 234. 
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considered, it alone, is not decisive.579 The Appeals Chamber recalls that the age and state of health 

of an accused person may be relevant factors in sentencing.580 In the instant case, the Appellant has 

failed to substantiate his contention concerning his health either in his briefs or at the appeal 

hearing,581 and the Appeals Chamber accordingly gives it no further consideration. With regard to 

his age, the Appellant merely submits that, because he was 65 years old at the time of his 

conviction, a sentence of 25 years would in effect be equivalent to a sentence to prison for the rest 

of his life since "life expectancy in sub-Sahara Africa for males is 45 years"?82 This does not 

demonstrate how the Trial Chamber abused its discretion in determining the sentence. This sub- 

ground of appeal is therefore dismissed. 

288. Finally, the Appellant claims that the Trial Chamber erred in sentencing him to 25 years' 

imprisonment, when the charges against him were not proven beyond reasonable doubt. 583 In 

response, the Prosecution submits that the Trial Chamber committed no error as to justify a 

reduction in sen ten~e .5~~ The Appeals Chamber finds that, under this sub-ground of appeal, the 

Appellant merely reiterates arguments already presented elsewhere in support of his claim that the 

Trial Chamber erred in the factual and legal findings supporting his conviction for genocide and 

extermination as a crime against humanity. These arguments were already dismissed and since no 

distinct argument is advanced demonstrating that the Trial Chamber made a specific error in 

sentencing, these sub-grounds of appeal are dismissed. 

579 Prosecution Response, para. 235. 
580 Ntakirutimana Appeal Judgement, para. 569. 
581 At the appeal hearing, the Appellant submitted the following: "We also stated that to our mind the sentence was 
unfair because of the age of the witness (sic), and also because of the medical files in the possession of the UNDF. It 
not possible for us to mention the health status of an individual for which information is available in the files of the 
Tribunal" (AT. 22 May 2007 p. 67). 
582 AT. 22 May 2007 pp. 22, 23. Tbe Appeals Chamber notes that this argument is being raised for the first time on 
appeal as it was not raised during closing arguments nor in the Defence Closing Brief. See Defence Closing Brief 
A ainst the Amended Indictment of 10 May 2004; T. 7 and 8 July 2005. 
~ ~ ~ S i m b a  Notice of Appeal, IV-5; Sirnba Appeal Brief, paras 421-423. 

hsecution Response, para. 223. 
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III. THE APPEAL OF THE PROSECUTION 

A. Alleeed Errors in Findine that Alovs Simba was not Criminallv Resoonsible for his 

Particiaation in the Cvanika Parish Massacre 

289. The Prosecution contends that the Trial Chamber erred in fact and in law by failing to find 

the Appellant criminally responsible for his participation in the Cyanika Parish Massacre on 21 

April 1994.'~' Under this ground of appeal, the Prosecution submits, first, that the Trial Chamber 

erred in fact by requiring proof that the Appellant was physically present at Cyanika Parish before 

holding him responsible for genocide and extermination as a crime against humanity for the acts 

that took place there? and, secondly, that it erred in law by requiring a direct and substantial 

contribution by the Appellant to the massacre at Cyanika Parish as a pre-condition for holding him 

criminally responsible for that specific massacre.587 

290. The Appeals Chamber will consider the Prosecution's arguments in turn. 

1. Alleged Errors in Reauiring: Proof that the A ~ ~ e l l a n t  was Physically Present at Cvanika Parish 

291. The Prosecution submits that the Trial Chamber erred in fact by requiring proof that the 

Appellant was physically present at Cyanika Parish before it would hold him responsible for the 

killings there, instead of considering his presence and all of his actions at Murambi Technical 

School and Kaduha Parish, both on 21 April 1994, as proof of his active role in furthering the 

common purpose of the JCE that encompassed all three massacre sites.588 It contends that while 
589 . . physical presence at a massacre site might be an indicator of a co-perpetrator's contribution, it is 

not necessary in order to incur liability under a JCE theory.590 

292. The Prosecution submits that although the Trial Chamber correctly set out the applicable 

law with respect to JCE, it failed to apply it accurately to the factual findings with respect to the 

nature and extent of the Appellant's criminal responsibility for the Cyanika Parish massacre.59' On 

the basis of the Trial Chamber's findings, the Prosecution asserts that the only reasonable 
1. 

conclusion is that a single JCE existed with the common purpose of killing Tutsi at Murambi 

'" Prosecution Notice of Appeal, Ground 1, paras 1-5; Prosecution Appeal Brief, para. 26; AT. 22 May 2007 pp. 46-53. 
586 Prosecution Appeal Brief, para. 27; AT. 22 May 2007 p. 46. 
581 Prosecution Appeal Brief, para. 27. In its Appeal Brief, the Prosecution also contends that the Trial Chamber erred in 
applying the mew rea for the fust category of ICE (Prosecution Appeal Brief, paras 67-74). The Appeals Chamber will 
not consider this alleged error since it was not included in the Prosecution Notice of Appeal, and because it has 
previously decided to disregard paragraphs 65-74 of the Prosecution Appeal Brief (see Decision on 'Prosecutor's 
Motion for Variation of Notice of Appeal Pursuant to Rule 108' of 17 August 2006). 
588 Prosecution Notice of Appeal, Ground 1, para. 2; Prosecution Appeal Brief, paras 27,40-45. 
589 Prosecution Appeal Brief, para. 44. 
'w Prosecution Appeal Brief, para. 40. 
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Technical School, Cyanika Parish and Kaduha Parish. The Trial Chamber erred in "breaking up" 

this single enterprise and in finding that the Appellant was not criminally responsible for the killing 

of Tutsi at the Cyanika 

293. The Appellant submits that the Prosecution's request that the Appellant be found 

responsible for the Cyanika Parish massacre without any factual basis is unjustified, as the theory of 

"on-site or spontaneous joint criminal enterprise" in itself has no basis in law.593 He argues that his 

participation in the Cyanika Parish massacre was not established beyond reasonable doubt at 

trial,594 and that the Trial Chamber erred in linking the Cyanika Parish massacre to those of 

Murambi and ~ a d u h a . ~ ~ ~  

294. The Appeals Chamber notes that the Prosecution originally alleged in its Notice of Appeal 

that the Trial Chamber erred in fact. Subsequently, in its Appeal Brief, it expanded this to 

encompass an error of law. It is not entirely clear on what basis the error of fact is alleged. As the 

alleged error appears to more closely resemble an error of law, the Appeals Chamber will address it 

as such. 

295. The Appeals Chamber agrees that the Trial Chamber concluded that there was a single JCE 

encompassing all three massacre sites, stating that, "[iln the Chamber's view, the only reasonable 

inference from the evidence is that a common criminal purpose existed to kill Tutsi at these three 

sites."596 However, the Appeals Chamber notes that, in respect of the Appellant's personal 

responsibility, this finding is clearly qualified by subsequent Trial Chamber findings. While not 

expressly stated, it is clear that the Trial Chamber found that there was in effect a separate JCE 

limited to Murambi Technical School and Kaduha Parish, in which the Appellant was a 

participant.5" 

296. The Appeals Chamber agrees with the Prosecution that physical presence at the time a crime 

is committed by the physical perpetrator is not required for liability to be incurred by a participant 

591 Prosecution Appeal Brief, para. 34. 1. 

AT. 22 May 2007 p. 49. 
593 Simba Response, para. 42. 
594 Simba Response, para. 41. 
595 Simba Response, para. 43. 
596 Trial Judgement, para. 402. 
597 Trial Judgement, para. 419: "The Trial Chamber finds beyond reasonable doubt that Simba is criminally responsible 
under Article 6(1) of the Statute based on his participation in a joint criminal enterprise to kill Tutsi civilians at 
Murambi Technical School and Kaduha Parish." See also para. 415: 'The Trial Chamber has found that Simba 
participated in a joint criminal enterprise to kill Tutsi civilians at Murambi Technical School and Kaduha Parish by 
providing weapons and lending encouragement and approval to the physical perpetrators."; and paragraph 425: "Simba 
participated in this large-scale killing as a participant in the joint criminal enterprise to kill Tutsi at these two sites by 
distributing weapons and lending approval and encouragement to the physical perpetrators."; and paragraph 426: 
"Simba is criminally responsible under Article 6(1) of the Statute based on his participation in a joint criminal 
enterprise to kill Tutsi civilians at Murambi Technical School and Kaduha Parish." 
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599 . in a J C E . ~ ~ ~  However, as conceded by the Prosecution, it may be taken as an indicator of a co- 

perpetrator's contribution. Here, the Trial Chamber considered that there was "no direct evidence of 

the presence of Simba" at Cyanika ~ a r i s h . ~  This appears to have been relevant primarily as a basis 

for the Trial Chamber's finding that there was no evidence to support the idea that he shared the 

intent to participate in the common purpose of killing Tutsi there.60' After finding generally that a 

common purpose existed to kill Tutsi at the three sites, it found that the Appellant shared the 

common purpose of killing Tutsi at Murambi Technical School and Kaduha Parish, but expressed 

its doubt that he equally shared the common purpose of killing Tutsi at Cyanika ~ a r i s h . ~ '  As 

explained by the Trial Chamber, this doubt arose from the fact that there was "no direct evidence 

linking the Appellant to Cyanika Parish or indicating that he knew and accepted that it would also 
r r  603 form part of the operation . It is apparent from this language that the Trial Chamber's 

consideration of this issue focused on his intent to participate in the common purpose to kill the 

Tutsi at this site.6" Therefore the Trial Chamber's inquiry was broader than mere physical 

presence. The Appeals Chamber sees no error in this approach. 

297. Accordingly, this sub-ground of appeal is dismissed. 

2. Alleged Error in Reauiring a Direct and Substantial Contribution by the Avvellant to the 

Massacre at Cyanika Parish as a Pre-Condition to Holding him Criminally Responsible 

298. The Prosecution further claims that the Trial Chamber erred in law in requiring a direct and 

substantial contribution by the Appellant to the Cyanika Parish massacre as a precondition for 

holding him criminally responsible for that massacre as a participant in a JCE encompassing all 

thee massacre sites.w5 It submits that a participant in a JCE need only perform actions that "in 

some way" are directed to the furtherance of the common purpose.606 The Prosecution adds that, 

although the Trial Chamber correctly noted that there is no requirement to make a substantial 

contribution, it erroneously required such con t r ib~ t ion .~~  

299. The Prosecution notes that the Trial Chamber found that the three massacres on 21 April 

1994 could only be described as a highly coordinayed operation involving local militiamen backed 

598 Prosecution Appeal Brief, para. 40; KvoEka Appeal Judgement, paras 112-113,276. 
5W Prosecution Appeal Brief, para. 44. 
6W Trial Judgement, para. 399. See also para. 134. 

Trial Judgement, para. 407. 
Trial Judgement, paras 406-407. 

M3~rial Judgement, para. 407. The Trial Chamber noted that the "only evidence directly connecting him to the massacre 
comes from Witness KSIP', but noted that this evidence had been excluded (Trial Judgement, para. 134). 
m Trial Judgement, paras 134-136. 
605 hsecution Notice of Appeal, Ground 1, para. 3; Prosecution Appeal Brief, paras 27, 30,46,63; AT. 22 May 2007 
0.47. 
606 Prosecution Appeal Brief, paras 47.52. 
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by gendarmes, armed with guns and grenades, and with the organisational and logistical support 

offered by local authorities and prominent personalities such as the ~ ~ ~ e l l a n t . 6 ~ ~  The Prosecution 

submits that the massacre at Cyanika Parish was clearly an essential part of the highly coordinated 

operation, due to geographic proximity and the participation of the same attackers in the massacres 

at both Murambi Technical School and Cyanika ~ a r i s h . ~ ' ~  

300. The Prosecution submits that the Appellant participated in this JCE by distributing weapons 

and lending approval and encouragement to the physical perpetrators of the crimes committed at 

Murambi Technical School and Kaduha ~arish.6" It notes the Trial Chamber's findings regarding 

the effect that the Appellant had on the enthusiasm of the attackers at Murambi, and the decisive 

role played in these assaults by the guns and grenades distributed by the Appellant at Kaduha 

Parish. The Prosecution notes that the Trial Chamber considered that, in light of the fact that the 

Appellant was a respected national figure in Rwandan society and well known in his native region, 

the assailants at those places considered the Appellant's presence during the attacks as approval of 

their conduct, particularly after the Appellant's invocation of the government. Moreover, given the 

Appellant's stature in Rwandan society as a prominent former political and military figure, the Trial 

Chamber found that his participation would have had a similar effect on other prominent 

participants in the ICE such as Prefect Bucyibaruta, Captain Sebuhura, and Bourgmestre 

~ e m a k w a w . ~ ~ '  

301. The Appellant responds that the Prosecution was unable to prove beyond reasonable doubt 

that he had taken part in or in any way contributed to the Cyanika Parish massacre6" and that the 

Trial Chamber's findings linking the Cyanika massacre to those of Kaduha and Murambi by 

assuming a "hypothetical and un-proven plan" are erroneous.613 Accordingly, he submits that the 

Prosecution's request that he be found responsible for the killings at Cyanika Parish has no basis.614 

302. The Appellant also makes a number of submissions regarding whether JCE was established 

at trial6" or properly pleaded,616 the vagueness of the ~ndictment,~'~ the category of JCE applied by 

M7 hsecution Appeal Brief, paras 48-49, referring to the Trial Judgement, paras 403,415,425 and footnote 407. 
hsecution Appeal Brief, para. 55. 

m, Prosecution Appeal Brief, paras 58-59. 
'lo Prosecution Appeal Brief, paras 56,54,51 (the latter referring to Trial Judgement, paras 403,415,419,425,426.). 
'I' Prosecution Appeal Brief, para. 56. 
'I2 Simba Response, para. 41. 
'I3 Simba Response, para. 43. 
'I4 Simba Response, para. 42. 
'I5 Simba Response, paras 19-21. 
'I6 Simba Response, para. 12. 
'I7 Simba Response, para. 11. 
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the Trial chamber,6I8 his involvement in planning the three ma~sacres ,~ '~  and motive.620 These are 

dealt with in other sections of the Trial Judgement and will not be addressed here. 

303. The Appeals Chamber is unable to agree that the Trial Chamber required the Appellant's 

participation in a JCE at Cyanika Parish to be substantial. The basis for this Prosecution argument 

appears to be the Trial Chamber's findings that the Appellant provided substantial assistance at the 

massacres at Murarnbi Technical School and Kaduha ~ a r i s h . ~ ~ '  The Appeals Chamber notes that the 

Trial Chamber expressly acknowledged that a showing of substantial contribution is not required as 

a matter of The Trial Chamber correctly interpreted the law on this matter. The Appeals 

Chamber recalls that although an accused's contribution to a JCE need not be necessary or 

substantial, it should at least be a significant contribution to the crimes for which the accused is 

found to be responsible.623 

304. The fact that the Appellant's actions at Murambi Technical School and Kaduha Parish were 

found to have provided substantial assistance at those sites does not necessarily imply that this was 

therefore required for a finding of responsibility for the crimes at Cyanika Parish. The Appellant's 

actions with respect to Cyanika Parish were clearly addressed by the Trial Chamber, which found 

that there was "no direct evidence linking him to Cyanika Parish or indicating that he knew and 

accepted that it would also form part of the operation."624 In so doing, it considered the Appellant's 

contribution to the Cyanika Parish massacre only insofar as it could have provided any evidence 

that would allow for a finding that he possessed the requisite mens rea with respect to the JCE at 

that site. The Prosecution has therefore demonstrated no legal error on the part of the Trial 

Chamber. As the Prosecution has not properly challenged on appeal the Trial Chamber's findings 

on the mens rea elements for a JCE encompassing the killing of Tutsi at Cyanika the 

Appeals Chamber need not consider whether the Trial Chamber erred in its finding in this respect. 

Accordingly, this ground of appeal is dismissed in its entirety. 

~- 

'I8 Simba Response, paras 14-15.29, referring to Trial Judgement, paras 398-408,412-426. 
619 Simba Response, paras 16,24. - 
620 Simba Response, para. 28. 
621 See e.g. Trial Judgement, para. 403: "Simba participated in the joint criminal enterprise through his acts of assistance 
and encouragement to the physical perpetrators of the crimes at Murambi Technical School and Kaduha Parish. In the 
Chamber's view, Simba's actions at those two sites had a substantial effect on the killings which followed" (footnote 
omitted) (empbasis added); Trial Judgement, para. 425: "Simba participated in this large-scale killing as a participant in 
the joint criminal enterprise to kill Tutsi at these two sites by distributing weapons and lending approval and 
encouragement to the physical perpetrators. In its fiidings on criminal responsibility, the Chamber described this 
assistance as having a substantial effect on the killings that followed" (footnotes omitted) (emphasis added); Trial 
Judgement, para. 433: 'Tbe Chamber determined that Simba's acts of assistance and encouragement provided 
substantial assistance." (empbasis added). 
'12 Trial Judgement, fn. 407. 
623 Brdanin Appeal Judgement, para. 430. 

Trial Judg~ment, 407. - 
625 See Decision on Motion for Variation of Notice of Appeal of 17 August 2006 
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B. Alleged Errors Relating to the Sentence 

305. The Prosecution makes several submissions to the effect that the Trial Chamber erred in law 

by imposing a sentence of 25 years' imprisonment instead of imprisonment for the remainder of the 

Appellant's life.626 The Prosecution affirms that the Trial Chamber abused its sentencing discretion 

and committed three discernible errors of law invalidating its decision: (1) in failing to consider or 

give proper weight to relevant aggravating factors while erroneously according weight to irrelevant 

factors in mitigation; (2) in imposing a sentence that is manifestly disproportionate to the gravity of 

the crimes and the Appellant's role; and (3) in imposing a sentence that is in disparity with the 

Tribunal's sentencing practice.6" 

306. The Appeals Chamber recalls that the Trial Chamber has considerable discretion in 

determining an appropriate sentence, which includes the weight given to mitigating and aggravating 

circumstances.628 As a general rule, the Appeals Chamber will not revise a sentence unless "it 

believes that the Trial Chamber has committed an error in exercising its discretion, or has failed to 

follow applicable law."629 The Appeals Chamber will only intervene if a Trial Chamber ventures 

outside its "discretionary framework" in imposing a sentence and commits a "discernable" error.630 

It therefore falls, in the present appeal, on the Prosecution to demonstrate how the Trial Chamber 

ventured outside its discretionary framework in making the decisions challenged. 

1. Alleged Failure to Consider or Give P m e r  Weight to Relevant Agmavating Factors and 

Erroneously According Weight to Irrelevant Factors in Mitigation. 

307. The Prosecution contends that the Trial Chamber erroneously failed to consider or give 

adequate weight to aggravating factors, while taking extraneous and irrelevant considerations into 

account as mitigating  circumstance^.^^' The Prosecution submits that the Trial Chamber erred by (a) 

failing to accord full weight to the Appellant's stature in Rwandan society and his (b) 

giving undue weight in mitigation to the absence of zeal and sadism demonstrated by the Appellant 

Prosecution Notice of Appeal, Ground 2, paras 6-1 1; AT. 22 May 2007 pp. 53-61. 
hsecution Notice of Appeal, Ground 2, paras 6-1 1; Prosecution Appeal Brief, para. 76. The Appeals Chamber will 

not consider the additional arguments presented in paragraphs 108 to 114 of the Prosecution Appeal Brief, since it has 
already decided to disregard them (see Decision on Motion for Variation of Notice of Appeal of 17 August 2006, in 
which the Appeals Chamber denied a Prosecution request for an amendment of its Notice of Appeal which invited the 
A peals Chamber to consider the sentencing practice of Rwanda). 
"'Brdanin Appeal Judgement, para. 500. 
629 DelnliCet al. Appeal Judgement, para. 725. 
'I0 DeMiCet al. Appeal Judgement, para. 725. 
'" Prosecution Notice of Appeal, Ground 2, paras 8-10; Prosecution Appeal Brief, paras 76.79, 101-107; AT. 22 May 
2007 p. 53. 
632 Prosecution Notice of Appeal, Ground 2, para. 8; Prosecution Appeal Brief, paras 80-91. 
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while committing the crimes;633 and (c) according undue weight to extraneous and irrelevant 

considerations in n1iti~ation.6~~ The Appeals Chamber will consider these arguments in turn. 

(a) Alleped Failure to Accord Full Weieht to Alovs Simba's Stature and Authoritv in Rwanda 

308. The Prosecution alleges that although the Trial Chamber noted the Appellant's stature in 

Rwandan society as a prominent former political and military figure, and stated that the influence 

derived from this status would have made it likely that others would follow his example, it erred by 

not according full weight to this aggravating factor. It further contends that the Trial Chamber 

should have accorded full weight to this factor regardless of whether the Appellant's authority and 

influence were formal or de f a ~ t o . ~ ~ '  The Prosecution submits that the Appellant wielded the same 

authority, albeit de facto, when he committed the crimes as when he occupied formal positions 

within the government, military and political structure. He was able to use that authority to instigate 

others to commit crimes636 or to stop them from doing certain a ~ t s . 6 ~ ~  It further submits that the 

Appellant's use of his stature to commit crimes constituted an abuse of public trust.638 

309. The Appellant opposes the Prosecution's submissions on his stature. He submits that he had 

been deprived of rank and promotion for a long time and that his relations with the Tutsi earned him 

criticism within Rwandan society and in the press. He also submits that as the Prosecution 

abandoned at trial, due to lack of evidence, its allegations that the Appellant had de facto authority 

over Hutu civilians, local administrative authorities, and soldiers and gendarmes, it cannot on 

appeal make arguments based on an alleged abuse of formal or de facto authority or adduce new 

factual evidence to this effect on appeal without violating his rights.639 

310. The Trial Chamber found that the influence the Appellant derived from his stature made it 

likely that others would follow his example, and that this was an aggravating factor.@' The Appeals 

Chamber recalls that the Trial Chamber implicitly found that the Appellant abused this in f l~ence .~ '  

This interpretation is supported by the Trial Chamber's findings that the Appellant participated in 

the attack against Murambi Technical School and Kaduha Parish by lending encouragement and 
r 

633 Prosecution Notice of Appeal, Ground 2, para. 9. In its Appeal Brief, the Prosecution further a f f m s  that the Trial 
Chamber should have found that the AppeUant acted with sadism and zeal and that this constituted an aggravating 
factor (Prosecution Appeal Brief, paras 92-100). 
6u Prosecution Notice of Appeal, Ground 2, para. 10. 
635 Prosecution Appeal Brief, para. 80, referring to Trial Judgement paras 434-435,439; Prosecution Appeal Brief, paras 
84-85, referring to Sernanza Appeal Judgement, para. 336. 
636 Prosecution Appeal Brief, para. 81. 
637 Prosecution Appeal Brief, para. 82. 

Prosecution Appeal Brief, paras 82-83. 
639 Simha Response, paras 50-53. 

Trial Judgement, para. 439, refming to its previous factual fmdings on the Appellant's stature in Rwandan society 
(see Trial Judgement, paras 54-60). 

See above Chapter II, Section K, para. 285. 
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approval to the attackers and that, since the Appellant was a respected national figure in Rwandan 

society and well-known in his native region (Gikongoro), the assailants at those places would have 

viewed his presence during the attacks as approval of their conduct, particularly after his invocation 

of government support.M2 In so doing, the Trial Chamber did not distinguish between his formal or 

de facto authority and influence, but limited itself to established facts. The Trial Chamber therefore 

did fully take into account as aggravating factors the Appellant's stature in Rwanda society, as well 

as the abuse of the influence he derived from it. 

3 11. This sub-ground of appeal is accordingly dismissed. 

@) Alleged Failure to Give Proper Weight to the Sadism and Zeal of the A~uellant 

312. The Prosecution submits that the Trial Chamber erred in law by "treating its finding that the 

[Appellant] did not commit the crimes with sadism and zeal, in effect, as a mitigating 

The Prosecution further argues that the Trial Chamber took into account erroneous factors to reach 

this finding644 and that, contrary to the Trial Chamber's conclusion, the criminal conduct of the 

Appellant evidences zeal and sadism.&25 

313. The Prosecution submits that the Appellant's own conduct and his targeting of refugees at 

sites traditionally regarded as safe havens, such as churches and schools, overwhelmingly 

evidenced zeal and sadism.646 The Prosecution argues that attacks against such places have 

traditionally been characterised as evidencing zeal, and as constituting an aggravating factor in 

sentencingM7 Further, the Prosecution submits that the Appellant's zeal and sadism is demonstrated 

by his use of language, describing the victims as "filth" and urging others to "wipe them away".648 

It adds that, in any case, sadism is inherent in mass crimes such as those he ~ommitted."~ 

314. The Prosecution also asserts that the impact of the Appellant's criminal conduct was 

profound, despite the brevity of his visit to the massacre sites.650 The Prosecution affirms that the 

fact that the Appellant did not physically participate in killings and that he made only brief visits to 

the massacre sites is irrelevant in the present caswince the Appellant has been found responsible 

M2 Trial Judgement, paras 400,403. The Trial Chamber thus did not regard as an aggravating circumstance the fact that 
the Appellant encouraged and approved of the attacks, as these were elements of the crime, but rather took into account 
the fact that he abused his influence by doing so. 
u3 hsecution Notice of Appeal,   round 2,bara. 9. 
M4 AT. 22 May 2007 p. 57. 
"5  hsecution Appeal Brief, para. 92, referring to Trial Judgement, para. 435. 
M6 hsecution Appeal Brief, paras 94,97; AT. 22 May 2007 p. 61. 
M7Prosecution Ao~eal  Brief. oara. 97. refenine to Kavishema and Ruzindana Trial 
and Ruzindana &peal ~ud&nent, 360-161. ' 

648 Prosecution Appeal Brief, para. 96. 
cd9 Prosecution Appeal Brief, paras 94,100. 

Prosecution Appeal Brief, para. 92, referring to Trial Judgement para. 435 
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for "committing" the crimes as a member of a JCE, distributing weapons and giving words of 

encouragement "set[ting] in motio~l a process that culminated in the massacres of thousands of 

315. The Appellant does not specifically respond to this Prosecution argument. 

316. The Trial Chamber held at paragraph 435: 

At the time of the events, Simba had no formal position within the govemment, military, or 
political structures of the government. He assumed the post of civil defence adviser on 18 May 
1994. However, he is not charged with any criminal conduct based on this position. In addition, 
the Chamber is not convinced beyond reasonable doubt that Simba was the architect of the 
massacres at Murambi Technical School and Kaduha Parish or that he played a role in their 
planning. In addition, the manner in which Simba participated in the joint criminal enterprise did 
not evidence any particular zeal or sadism on his part. In particular, he did not physically 
participate in killings and did not remain at the sites of the massacres for more than a brief 

652 period. 

317. The Appeals Chamber is unable to agree that the finding of a lack of zeal or sadism was 

considered in mitigation of the Appellant's sentence. The Appeals Chamber observes that paragraph 

435 of the Trial Judgement is not included in the section entitled "Individual, Aggravating, and 

Mitigating Circumstances" but in the section of the sentencing deliberations entitled "Gravity of the 

Offence". The finding thus appears to have been considered in the context of determining the 

gravity of the Appellant's crimes, as evidenced by the subsequent paragraph. 

318. The Appeals Chamber further notes that the Trial Chamber listed, in the section on 

"Individual, Aggravating, and Mitigating Circumstances", a number of mitigating factors that it 

considered in the determination of the Appellant's sentence. The fact that he did not exhibit any 

particular zeal or sadism was not included in this section. The Appeals Chamber finds, therefore, 

that the finding regarding a lack of zeal or sadism did not influence the Trial Chamber's decision 

with respect to factors mitigating the Appellant's sentence. 

319. With respect to the Prosecution's arguments to the effect that the Trial Chamber erred in not 

taking into account the Appellant's sadism and zeal as an aggravating factor, the Appeals Chamber . 
notes that these are raised for the first time in the Appeal ~ r i e f . ~ ~ ~  The Prosecution Notice of 

Appeal does not explicitly allege that the Trial Chamber erred by not finding that the Appellant 

acted with zeal and sadism and by failing to take these factors into account in aggravation. Hence, 

the Prosecution clearly failed to "indicate the substance of the alleged errors" as required by Rule 

Prosecution Appeal Brief, para. 93. 
652 Trial Judgement, para. 435 (footnote omitted). 

Prosecution Appeal Brief, para. 97. 
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108 of the Rules. Accordingly, the Appeals Chamber declines to consider the Prosecution's 

arguments at issue. 

320. However, the Appeals Chamber holds, proprio motu, Judge Liu dissenting, that the Trial 

Chamber erred when it assessed the gravity of the offence in light of its finding that "the manner in 

which Simba participated in the joint criminal enterprise did not evidence any particular zeal or 

sadism."654 The Appeals Chamber notes that the aforementioned factors are neither elements of the 

crime of genocide or extermination nor factors indicating the gravity of the crimes as such. The 

Appeals Chamber raises this issue proprio motu in order to clarify that zeal and sadism are factors 

to be considered, where appropriate, as aggravating factors rather than in the assessment of the 

gravity of an offence. Nonetheless, given the fact that the Appeals Chamber has already rejected the 

Prosecution's claim that the Trial Chamber erred in not taking into account the Appellant's sadism 

and zeal in aggravation on procedural grounds in the preceding paragraph, this error can not have 

any impact upon the Appellant's sentence. 

321. Accordingly, this sub-ground of appeal is dismissed. 

(c) Alleged Errors in According Weight to Extraneous and Irrelevant Considerations in 

Mitigation. or Undue Weight to Mitigating Factors. 

322. The Prosecution submits that the Trial Chamber committed a discernible error by according 

weight to extraneous and irrelevant considerations in mitigating the Appellant's sentence. 655 I,, 

particular, the Prosecution contends that the Trial Chamber erred (i) in according weight in 

mitigation to the selective assistance that the Appellant provided to some people, and (ii) 

considering in mitigation that the Appellant "might have acted out of patriotism and government 
3 ,  656 allegiance rather than extremism or ethnic hatred . 

323. The Appellant does not specifically respond to this argument, submitting that he will not 

discuss the Trial Chamber's exercise of its discretionary sentencing power for "crimes in respect of 
3 ,  657 which the physical possibility that [he] committed @em remains unproven . 

324. The Appeals Chamber will consider these arguments in turn. 

(i) The Trial Chamber Accorded Weight in Mitigation to the Selective 

Assistance Provided by the Au~ellant to Members of his Family 

654 Trial Judgement, para. 435. 
655 F'rosecution Notice of Appeal, Ground 2, para. 10; Prosecution Appeal Brief, para. 101 
656 ~.- Prosecution Appeal Brief, paras 102,104; Trial Judgement, paras 44142. 
657 Simba Response, para. 49. 
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325. The Prosecution contends that the Trial Chamber erred, at paragraph 442 of the Trial 

Judgement, in according weight in mitigation to the selective assistance provided by the Appellant 

to some people. It argues that the Appellant extended assistance only to members of his family and 

close friends, some of whom happened to be Tutsi, and thus did not provide assistance because they 

were members of the Tutsi ethnic group. Consequently, his assistance should not have been given 

any weight in mitigation.658 

326. The Appeals Chamber notes that this argument was not included in the Prosecution's Notice 

of Appeal. Consequently the Prosecution is precluded from adducing it on appeal. 

(ii) The Trial Chamber Accorded Weieht in Mitigation to the Possibilitv that 

the Appellant Acted Out of Patriotism and Government Alleeiance rather than 

Extremism or Ethnic Hatred 

327. The Prosecution contends that the Trial Chamber erroneously considered in mitigation that 

the Appellant "might have acted out of patriotism and government allegiance rather than extremism 

or ethnic hatred." It submits that possible motivation could not amount to a mitigating factor in the 

circumstances of this case.659 The Prosecution adds that it "is incorrect [. . .] to use as a mitigating 
r. 660 factor, only something that may have existed or could possibly have existed . 

328. The Appeals Chamber recalls that neither the Statute nor the Rules exhaustively define the 

factors which may be considered as mitigating factors.661 Consequently, under the jurisprudence of 

this Tribunal, "what constitutes a mitigating circumstance is a matter for the Trial Chamber to 

determine in the exercise of its discretion."662 The burden of proof which must be met by an 

accused with regard to mitigating circumstances is not, as with aggravating circumstances, proof 

beyond reasonable but proof on the balance of probabilities - the circumstance in question 
,r 664 must exist or have existed "more probably than not . Once a Trial Chamber determines that 

certain evidence constitutes a mitigating circumstance, the decision as to the weight to be accorded 

to that mitigating circumstance also lies within the wide discretion afforded to the Trial Chamber at 
.) 

sentencing.665 

Prosecution Appeal Brief, para. 104. 
659 Prosecution ~ S c e  of ~ ~ k a l ,  Ground 2, para. 10; Prosecution Appeal Brief, paras 102-103. 
660 AT. 22 May 2007 p. 55. 

Kajelijeli Appeal Judgement, para. 294. 
662 Murema Appeal Judgement, para. 395. 
663 DelaliCet al. Appeal Judgement, para. 763. 

DelaJiCet al. Appeal Judgement, para. 590. 
Niyitegeka Appeal Judgement, para. 266, referring to Musema Appeal Judgement, para. 396 and Kayishema and 

Ruzindana Appeal Judgement, para. 366; Kajelijeli Appeal Judgement, para. 294. 
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329. In the instant case, the Trial Chamber found that 

[the Appellant] spent much of his life and career before 1994 engaged in professions devoted to 
the public service of his country. His political views before April 1994 appear to have been 
relatively moderate. Such evidence can in no way exonerate or excuse [him] for his participation 
in the killings. However, it provides a somewhat nuanced picture and may imply that his 
participation in the massacres resulted from misguided notions of patriotism and government 
allegiance rather than extremism or ethnic hatred. The Chamber also notes that [the Appellant] 
does not deny the existence of genocide in Rwanda and condemned the massive slaughter that 

666 occurred. 

330. The Appeals Chamber finds that the Prosecution allegation at issue is based on a 

misreading of the Trial Judgement. It is clear from paragraph 441 that the Trial Chamber took into 

account only two mitigating factors, the Appellant's prior moderate political views and his service 

to his country. In the view of the Trial Chamber, these two mitigating factors demonstrated that the 

Appellant might have acted with another motive. However, this was merely speculation on the part 

of the Trial Chamber and did not reflect a finding that this motive was itself a separate mitigating 

factor. This being the case, the Prosecution has not demonstrated that the Trial Chamber 

erroneously considered in mitigation that the Appellant "might have acted out of patriotism and 

government allegiance rather than extremism or ethnic hatred." 

2. Alleged Error in Imposing on the Appellant a Sentence that Was Manifestlv Dis~ro~ortionate to 

the GraviW of his Crimes and his Role in Them 

331. The Prosecution submits that the Trial Chamber erred by failing to take sufficient account of 

either the inherent gravity of the crimes of which the Appellant was convicted or his individual 

cir~umstances.6~~ The Prosecution submits that the jurisprudence of the intemational tribunals 

shows that the gravity of the crimes is the most important consideration in arriving at an appropriate 

sentence.668 In the instant case, the Appellant was convicted of genocide and extermination as a 

crime against humanity, both inherently grave crimes, with the former the "gravest crime known to 

the intemational criminal justice system."669 As a result, the Prosecution argues that the Trial 

Chamber did not impose the sentence the crimes de~erved.6~' 

.a 

332. The Prosecution contends that the Appellant's participation and the impact of such 

participation were "pre-eminent", and that "the short duration of the [Appellant's] stay at the 

Trial Judgement, para. 441 (internal foomotes omitted). 
667 Prosecution Notice of Appeal, Ground 2, para. 8; Prosecution Appeal Brief, para. 115. 
668 Prosecution Appeal Brief, para. 116, referring to Akuyesu Appeal Judgement para. 413, Kayishem and Ruzindana 
Appeal Judgement para. 593, DelaliC et al. Appeal Judgement, para. 731; KupreSkiC Appeal Judgement, para. 442; 
Aleksovski Appeal Judgement, para. 182. 
669 Prosecution Appeal Brief, para. 117, quoting Sernanza Appeal Judgement, Separate Opinion of Judge Shahabuddeen 
and Judge Giiney, para. 2. 

Prosecution Appeal Brief, para. 117. 
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massacre site is irrelevant since the impact of his actions was profound."671 The Trial Chamber held 

that the use of guns and grenades, which the Appellant distributed at Kaduha Parish, was a 

"decisive" factor in the success of these assaults.672 

333. The Prosecution adds that the Trial Chamber erred in focusing solely on the fact that the 

Appellant did not physically perpetrate the crimes himself as opposed to looking at the impact of 

his actions.673 The Prosecution submits that the Trial Chamber erred by removing the Appellant 

from the category of "principle perpetrators", limiting those to persons who planned and ordered 

atrocities.674 

334. The Prosecution finally submits that even assuming that there were some mitigating factors, 

this does not automatically entitle the Appellant to "credit" in the determination of the ~entence.6~' 

It argues that given the gravity of crimes of which the Appellant was convicted, the shocking 

number of lives lost, the Appellant's pre-eminent role and the totality of the circumstances of this 

case, the Appellant deserved no credit and the Trial Chamber should not have "moved him away 

from the category of convicts deserving of a life 

335. The Appellant does not specifically respond to these Prosecution arguments. 

336. The Appeals Chamber observes that the Trial Chamber correctly noted that it has 

"considerable, though not unlimited, discretion on account of its obligation to individualize 

penalties to fit the individual circumstances of an accused and to reflect the gravity of the crimes for 
r ,  677 which the accused has been convicted . The Appeals Chamber also endorses the view taken by 

the Trial Chamber that there are a "multitude of variables, ranging from the number and types of 

crimes committed to the personal circumstances of the individual"678 which need to be taken into 

account in order to individualise sentences. In the instant case, the Trial Chamber expressly 

recognised the gravity of the crimes for which the Appellant was responsible679 while at the same 

time taking into consideration his role in the commission of these crimes.6" The Prosecution 

advances a different view of the gravity of the crimes and the Appellant's role therein, apparently 

arguing against any discretion in sentencing whercan accused is a "principal perpetrator" who has 

committed grave crimes. For the reasons stated above, the Appeals Chamber, Judge Schomburg 

671 Prosecution Appeal Brief, para. 118. 
"' Prosecution Appeal Brief, para. 118. 
"' Prosecution Appeal Brief, para. 119. 
'14 Prosecution Appeal Brief, para. 120. 
" 5  Prosecution Appeal Brief, para. 123, referring to Niyitegeka Appeal Judgement, para. 267. 
616 Prosecution Appeal Brief, para. 124. 
6n Trial Judgement, para. 431. 
678 Trial Judgement, para. 432, refemng to KvoCka et a1 Appeal Judgement, para. 681. 
'19 Trial Judgement, para. 436. 
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dissenting, is unable to agree that the Trial Chamber was so restricted in the exercise of its 

discretion and reaffums the requirement to individualise sentences. In the instant case, the 

Prosecution has not demonstrated how the Trial Chamber may have committed an error in 

exercising its discretion or departed from the Tribunals' case law by imposing a sentence of 25 

years' imprisonment. The Appeals Chamber, Judge Schomburg dissenting, accordingly dismisses 

this sub-ground of appeal. 

3. The Sentence is Allegedly Inconsistent with the Tribunal's Sentencing Practice 

337. The Prosecution submits that the Trial Chamber erred by imposing a sentence that is 

manifestly inconsistent with the Tribunal's sentencing practice in similar cases.681 

338. This argument goes beyond the scope of the Prosecution Notice of Appeal. It is also noted 

that a previous attempt by the Prosecution to amend its Notice of Appeal in order to incorporate a 

similar ground of appeal was rejected by the Appeals ~hamber .~"  Accordingly, this sub-ground is 

dismissed without further consideration. 

"O Trial hdgement, para. 435. 
Prosecution Appeal Brief, para. 125. 

682 Simba Prosecutor's Motion for Variation of the Notice of Appeal Pursuant to Rule 108 of 27 March 2006, para. 9. 
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1V. DISPOSITION 

For the foregoing reasons, THE APPEALS CHAMBER, 

PURSUANT to Article 24 of the Statute and Rule 118 of the Rules; 

NOTING the written submissions of the parties and their oral arguments presented at the hearing 

on 22 May 2007; 

SITTING in open session; 

DISMISSES in all respects the grounds of appeal raised by Aloys Simba, and the Prosecution in 

their respective appeals; 

AFFIRMS the Appellant's convictions for genocide and extermination as a crime against humanity 

under Counts 1 and 3; 

AFFIRMS, Judge Schomburg dissenting, the Appellant's sentence of twenty-five (25) years' 

imprisonment entered for these convictions, subject to credit being given under Rule 101@) and 

Rule 107 of the Rules for the period already spent in detention since 27 November 2001; 

RULES that this Judgement shall be enforced immediately pursuant to Rule 119 of the Rules; and 

ORDERS in accordance with Rules 103(B) and 107 of the Rules, that Aloys Simba is to remain in 

the custody of the Tribunal pending his transfer to the State in which his sentence will be served. 
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Done in English and French, the English text being authoritative. 

Fausto Pocar 

Presiding Judge 

Mehmet Giiney 

Judge 

Liu Daqun 

Judge 

* *A- [h. '&J3 
Theodor Meron Wolfgang Schomburg 

Judge Judge 

Judge Schomburg appends a partially dissenting opinion. 

Judge Liu appends a partially dissenting opinion. 

Signed on the 21st day of November 2007 at The Hague, The Netherlands, and delivered on this 
27th day of November 2007 at Arusha, Tanzania. 
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V. PARTIALLY DISSENTING OPINION OF JUDGE LIU DAQUN 

1. I support the Appeals Chamber's findings in this case. However, with due respect, I am in 

disagreement with the Majority that "the Trial Chamber erred when it assessed the gravity of the 

offence in light of its finding that 'the manner in which Simba participated in the joint criminal 

enterprise did not evidence any particular zeal or sadism"'.' I further disagree with the Majority's 

view that because neither zeal nor sadism are "elements of the crime of genocide or extermination 

nor factors indicating the gravity of crimes as such [...I zeal and sadism are factors to be 

considered, where appropriate, as aggravating factors rather than in the assessment of the gravity of 

an offence."' 

2. I agree that zeal and sadism are not elements of genocide and extermination, however, they 

may still be correctly taken into account as "particular circumstances" relevant to the gravity of the 

offence. It is established in the jurisprudence of the Appeals Chamber of this Tribunal and the ICTY 

that "[wlhen assessing the gravity of the offence, a Trial Chamber must take into account the 

inherent gravity of the crime and the criminal conduct of the accused, the determination of which 

requires a consideration of the particular circumstances of the case and the crimes for which the 

accused was convicted, as well as the form and degree of the participation of the accused in the 

 rime."^ Thus, by taking zeal and sadism into account in the context of assessing "the manner in 

which Simba participated"4 in the JCE, the Trial Chamber acted in conformity with the case law. 

3. In the jurisprudence of this Tribunal and that of the ICTY, the consideration of zeal and 

sadism in sentencing has not been restricted to the determination of "aggravating factors", although 

they are factors which when relevant have been considered in the framework of enhancing a 

sentence. In the Ntakirutimana case, the Trial Chamber considered zeal and sadism in the context of 

the principle of gradation of sentences, not as an aggravating cir~umstance.~ Although this was 
.I 

Appeal Judgement, para. 320. 
Ibid. While I disagree with the Majority that the Trial Chamber erred, I do not support the crediting by the Trial 

Chamber of the Appellant for something he did not do in its assessment of the gravity of the offence, that is, in 
considering that his manner of participation in the JCE "did not evidence any particular zeal or sadism" (emphasis 
added). In this regard, I note the Appeals Chamber's holding in the Momir NikoliC Appeals Judgement, para. 56, that 
"Trial Chambers, when assessing the gravity of the offence, have no obligation to take into account what the accused 
did not do." (emphasis in original). Since this aspect of the verdict is not in issue in the present Judgement, I will not 
address it further. 

(Emphasis added). Akayesu Appeal Judgement, para. 413; BlaSkiC Appeal Judgement, para. 683; VariljeviC Appeal 
Judgement, para. 182; Fumndiija Appeal Judgement, para. 249; Aleksovski Appeal Judgement, para. 182. 
' Trial Judgement, para. 435. 

Ntakinrtimana Trial Judgement, para. 884. 
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noted by the Appeals Chamber on appeal,6 the Appeals Chamber did not find an error on the part of 

the Trial Chamber for not taking it into account as an aggravating circumstance. Similarly, the 

Ndindabahizi Trial Chamber and Niyitegeka Trial Chamber did not consider zeal and sadism in the 

context of aggravating circumstances but in the context of gradation of  sentence^.^ Although both 

the Ndindabahizi Appeals Chamber and the Niyitegeka Appeals Chamber considered errors in 

sentencing, neither Appeals Chamber made a proprio motu finding of an error on the part of the 

Trial Chamber, for not taking it into account as an aggravating circumstance. 

4. In a very recent ICTY Appeals Chamber Judgement, the Appeals Chamber in Limaj, 

dismissed a ground of appeal by the Prosecution, opining that the absence of a sadistic motive was 

not considered by the Trial Chamber as a mitigating circumstance but "taken into account as 

particular circumstances when assessing the gravity of the crimesw.* This approach is directly on 

point and consistent with that taken by the Trial Chamber in the present case. However, the Appeals 

Chamber in Limaj did not proprio motu find that the Trial Chamber had erred. Similarly, in the 

Dragan NikoliCcase, the Trial Chamber held that the manner in which crimes were committed is an 

important consideration in assessing the gravity of the offence and considered in this context, that 

he sadistically beat detainees.' This was assessed by the Appeals Chamber which found no error 

proprio motu on the part of the Trial Chamber for not taking it into account as an aggravating 

cir~umstance.'~ 

5. Furthermore, the Appeals Chamber has emphasised in previous Judgements that sentencing 

is a discretionary decision and that it is inappropriate to set down a definitive list of sentencing 

guidelines, given the discretionary nature of sentencing." Up until this point, the practice of the 

Appeals Chamber has been consistent with this principle, generally allowing a Trial Chamber to 

decide the categorisation of elements as relevant to factors such as gravity on one hand and 

aggravating on the other. s a result, certain factors have in the jurisprudence been considered both 

as aggravating factors and under the gravity of the offence (although not in the same case). In my 

respectful view, the above-mentioned finding of the Majority marks an unfortunate departure from 

this principle. .I 

6. In sum, the Majority's decision to proprio motu find that the Trial Chamber erred in 

considering zeal and sadism in its assessment of the gravity of the offence is unsupported by the 

jurisprudence which has broadly defined elements that may be considered under "gravity". It is not 

6 Ntakakirurimanu Appeal Judgement. para. 550. 
Ndinduhuhizi Trial Judgement, para. 500, Ni)iregeka Trial Judgement, para. 186. 
Limaj Appeal Judgement, para. 133. 

9 Dragan NihliCTrial Judgement, paras 186,189. 
10 Dragan Nikolid Appeal Judgement, para. 30. 
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clear why the Majority decided to act proprio motu in this case, particularly as the Prosecution 

ground relating to this issue was summarily dismissed for lack of notice. In my view, this finding 

marks an encroachment into the discretionary framework of the Trial Chambers, who are best 

placed to determine the relevant factors in sentencing. It is for the foregoing reasons that I cannot 

support the Majority's finding of an error by the Trial Chamber in the exercise of its sentencing 

discretion. 

Done in both English and French, the English text being authoritative. 

Signed on the 21" day of November 2007 at The Hague, The Netherlands, 

Issued on the 27" day of November 2007 in Arusha, Tanzania. 

Liu Daqun 
Judge 

[Seal of the Tribunal] 

l 1  BlaSkid Appeal Judgement, para. 680. 
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VI. PARTIALLY DISSENTING OPINION OF JUDGE SCHOMBURG 

1. With all due respect, I cannot find any reason to depart from the International Tribunal's 

established jurisprudence on sentencing and uphold the sentence of 25 years' imprisonment for 

Aloys Simba. The Trial Chamber simply took this sentence from the wrong shelf.' The only 

adequate sentence in this case is life imprisonment. I cannot identify any factors which would 

permit a distinction to be made between this judgement and previous cases, in particular Gacumbitsi 

v. The Prosecutor. 

2. Furthermore, pursuant to Article 23(1) of the International Tribunal's Statute, we shall have 

recourse to the general practice regarding prison sentences in the courts of Rwanda. This 

International Tribunal was established to avoid impunity. It would be contrary to this mandate to 

mete out punishment which is more lenient than sentences handed down in Rwanda, in particular 

vis-a-vis subordinates, as opposed to those standing trial as their superiors before the International 

Tribunal. 

3. Finally, I need to point out that in this case, unlike in most of the other cases before the 

International Tribunal in which those convicted for the crime of genocide have received less than 

life sentence, there were no significantly distinguishing  circumstance^.^ In fact, Aloys Simba was a 

principal perpetrator with stature in Rwandan society as a prominent former political and military 

figure who abused his position and influence to encourage the death of thousands, proven not only 

for one occasion. Like Sylvestre Gacumbitsi, he was a "primary player."3 

' See GaliC Appeal Judgement, para. 455; Gacumbitsi Appeal Judgement, para. 205. 
Simha's case is not comparable to those cases in which an individual convicted of genocide or extermination has been 

sentenced to less than life imprisonment. In the Serushago Sentencing Judgement (upheld on appeal) and the Ruggiu 
Sentencing Judgement, a fixed term of imprisonment was imposed in cases where the convicted person had pleaded 
guilty. In the Semanza Appeal Judgement (para. 389 and Disposition) and the Kajelijeli Appeal Judgement (paras 324- 
325). the sentences reflected the fact that the pre-trial rights of the convicted persons had been infringed. In the 
Kayishema and R u z i n d a ~  Trial Judgement (Sentence, para. Zg), upheld on appeal in the Kayishema and Ruzindana 
Appeal Judgement (para. 372). and Ntakirutimana Appeal Judgement (para. 564 and Disposition), the fixed sentences 
reflected other mitigating factors such as age and level of culpability of the accused. 
I Gacumbitsi Appeal Judgement, para. 204. 
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Done in English and French, the English text being authoritative. 

Signed on the 21" day of November 2007 at The Hague, The Netherlands, 

Issued on the 27" day of November 2007 in Arusha, Tanzania. 

,//..* I.c -w# 
Wolfgang Schombur 

Judge 

[Seal of the Tribunal] 
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ANNEX A: PROCEDURAL BACKGROUD 

A. Notices of Auueal and Briefs 

1. The Trial Judgement was delivered in English on 13 December 2005. The Prosecution and the 

Appellant both submitted Notices of Appeal against the Trial Judgement. 

1. Prosecution's Appeal 

2. The Prosecution filed its Notice of Appeal on 12 January 2006 and its Appeal Brief on 27 

March 2006.' On 17 August 2006, the Appeals Chamber dismissed a Prosecution motion for 

variation of the Notice of ~ ~ ~ e a l . '  In its decision, the Appeals Chamber informed the parties that 

paragraphs 65-74 and 108-114 of the Prosecution Appeal Brief, which were related to the 

amendment the Prosecution sought to introduce in its Notice of Appeal, would be disregarded. 

3. On 18 October 2006, the Appellant filed his response to the Prosecution Appeal ~ r i e f . ~  The 

Prosecution filed its Brief in Reply on 31 October 2006.~ 

2. Appellant's Amed 

4. On 16 December 2005, the Appeals Chamber granted the Appellant's Motion for Extension 

of Time for Filing his Notice of ~ ~ ~ e a l . '  The Appellant was ordered to file his Notice of Appeal no 

later than thirty days from the date of the filing of the French translation of the Trial ~ u d ~ e m e n t . ~  

The French translation of the Trial Judgement was filed on 15 May 2006,~ and the Appellant filed 

his Notice of Appeal on 22 June 2006.' 

' Prosecutor's Notice of Appeal, 12 January 2006; Prosecutor's Appellant's Brief, 27 March 2006, as amended by the 
Corrigendum to Prosecutor's Appellant's Brief, 28 March 2006. 

Decision on Motion for Variation of Notice of Appeal of 17 August 2006. 
The Prosecutor v. Aloys Simba, Case No. ICTR-2001-76-A&espondent Brief, filed on 17 October 2006. On 13 April 

2006, the Pre-Appeal Judge had granted an extension of time to the Appellant to file his response to the Prosecution 
Appeal Brief for the reason that a French translation of the documents was not available (Decision on Respondent's 
Motion for Extension of Time, 13 April 2006). 
4 Prosecutor's Brief in Reply, fded on 31 October 2006. 

Requtte en extrtme urgence de la D6fense en vue d'obtenir un report de ddai pour le dbpdt de son Acte d'appel 
contre le jugement de la premiPre Chambre du TPIR rendu le 13/12/05 (Am'cle 1668) du RPP), 14 December 2005. 

Decision on Motion for Extension of Time for Filing of Notice of Appeal, 16 December 2005. 
' See also Decision on Registrar's Request for Extension of Time for Filing an Official Translation of the Trial 
Judgement, 25 January 2005; Observations du Grefier relatives d la seconde ordonnance de la dkision relative d la 
requtte visant d obtenir un report de dklui pour le dip& de l'acte d'appel rendue par la Chambre d'Appel le 16 
dicembre 2005,21 December 2005. 
8 Acte d'appel de la Dc'fense (Alticle 24 du Statut du TPIR), 22 June 2006. The Appeals Chamber notes that the French 
translation of the Trial Judgement was only served to the Appellant on 23 May 2006 (see Decision on Defence Motion 
for Extension of Time to Respond to the Prosecutor's Appellant's Brief, 20 June 2W6, fn. 6). 
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5. The Appellant filed confidentially his Appeal Brief on 6 September 2006.~ The Prosecution 

filed two motions, on 8 September and 27 September 2006 respectively, objecting to the 

Appellant's Appeal ~r ief ."  On 29 September 2006, the Pre-Appeal Judge rejected the filings of 

both the electronic version and the hard copy of the Appellant's Appeal Brief, and ordered the 

Appellant to re-file, by 6 October 2006, his Appeal Brief in strict compliance with the Practice 

Direction on the Length of Briefs and Motions on Appeal and directed the Registrar to withhold the 

payment of fees, if claimed, associated with the rejected filings1' 

6. The Appellant filed his Appeal Brief on 16 October 2006.'' The Prosecution filed its 

Response Brief on 1 December 2006.13 On 2 March 2007, the Appellant filed his Brief in ~ e ~ l ~ . ' ~  

B. Assignment of Jud~es 

7. On 16 December 2005, the following Judges were assigned to hear the appeal: Judge Fausto 

Pocar, Presiding; Judge Mehmet Giiney; Judge Liu Daqun; Judge Theodor Meron; and Judge 

Wolfgang ~ c h o m b u r ~ . ' ~  On 24 January 2006, Judge Liu Daqun was designated as Pre-appeal 

~ u d ~ e . ' ~  

Me'moire d'appel de la Difense, 6 September 2006. An electronic copy had been transmitted on 5 September 2006. 
The annexes were filed on 18 September 2006. The original hard copy of the Appellant's Appeal Brief was filed on 21 
September 2006. See Order Concerning Aloys Simba's Appellant's Brief, 29 September 2006, p. 2. 
10 Prosecutor's Urgent Motion Objecting to "Mtmoire d'appel de la Dtfense", 8 September 2006; Prosecutor's Urgent 
Motion Objecting to "Mtmoire d'appel de la Dtfense" and Annexes as Filed on 21 September 2006 and 18 September 
2006, Respectively", 27 September 2006. 
" Order Concerning Aloys Simba's Appellant's Brief, 29 September 2006. See also Requtte en extr2me urgence de la 
De'feme en vue de solliciter le riemmen de 1' n Ordonnance relative au Mimoire d'appel de Simba w, 2 October 2006; 
Prosecutor's Response to << Requete en extreme urgence de la D6fense en vue de solliciter le rtexamen de 1' 
a Ordonnance relative au Mtmoire d'appel de Simba(Artic1e 73 du RPP) m, 2 October 2006, Decision on the 
Appellant's Request for Reconsideration of the Orde~ Concerning Aloys Simba's Appellants Brief, 8 November 2006. 
l2 Me'moire d'appel d'Aloys Simba, 16 October 2006. On 4 October 2006, in response to the Appellant's motion 
requesting an extension of the word limit and authorisation &J transmit his Appeal Brief via express mail (Requ2te en 
extrtme urgence de la Difense en vue de solliciter exceptionnellement l'interpre'tation du paragraphe Cla)  de la 
Directive Relative a la Longueur des me'moires et des requttes en appel et l'autorisation de dipasser le nombre des 
mots limite' et de trammettre le &moire d'appel uniquement par coumer express (article 73 du RPP), 3 October 
2006) the Pre-Appeal Judge ordered the Appellant, inter alia, to file an Appeal Brief not exceeding 30,000 words, 
allowed the Appellant to submit his Appeal Brief by express mail, and requested him to take the necessary measures to 
ensure that the brief reached the Registry of the Tribunal in Arusha, no later than 13 October 2006 (Decision on Aloys 
Simba's Motion to File his Appellant's Brief, 4 October 2006). 
'' Prosecutor's Respondent's Brief, 1 December 2006. The Prosecution filed a first respondent's brief on 24 November 
2W. On 30 November 2006, the Pre-Appeal Judge ordered the Prosecution to re-file its respondent's brief no later 
than 7 December 2006 in strict compliance with the Practice Direction on the Length of Briefs and Motions on Appeal 
(Order Concerning the Prosecution's Respondent's Brief, 30 November 2006). 
l4 Me'moire en riplique de I'Appelant, 2 March 2007. 
l5 Order of the Presiding Judge Assigning Judges to an Appeal before the Appeals Chamber, 16 December 2005. 
16 Order Appointing a Pre-Appeal Judge, 24 January 2006. 

L 
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C. Review Motions 

8. On 22 July 2006, the Appellant filed a motion before the Trial Chamber requesting a review 

of the Trial Judgement pursuant to Rule 120 of the ~ u 1 e s . l ~  On the same date, the Appellant filed a 

request before the Appeals Chamber for the suspension of the time limits in the appeal proceedings 

and the return of the case to the Trial Chamber for the purposes of conducting a review." On 15 

August 2006, the Re-Appeal Judge confirmed the continuation of the pre-appeal proceedings in 

this case.19 On 30 August 2006, the Prosecution asked the Trial Chamber to dismiss the request for 

review and direct the Appellant to file it before the Appeals On 11 September 2006, the 

Appellant filed a motion requesting the Appeals Chamber to send the request for review to the Trial 

Chamber for the consideration of its merits, or in the alternative to admit the request for review and 

to find that it has merit." On 9 January 2007, the Appeals Chamber dismissed the Request for 

Review and the Request for Suspension of Appeal P r ~ c e e d i n ~ s . ~ ~  On 17 August 2007, the Trial 

Chamber rejected the Defence requests for review and the Motion for Clarification and Additional 

Relief as moot.23 

D. Motions Related to the Admission of Additional Evidence 

9. On 3 April 2007, the Appellant filed a motion for the admission of additional e~idence. '~ On 

24 April 2007, and following an Order of the Pre-Appeal ~ u d ~ e , "  the Appellant submitted several 

" Requtte en ex t r im  urgence de la Difense en vue de la Revision du Jugement en date du 13 Dicembre 2005 pour 
cause de fairs nouveaux, 22 July 2006. 
l8 Requite de la Difense en vue de la suspension de tous les dilais de la procidure en appel en cours, 22 July 2006 
("Request for Suspension of Appeal Proceedings"); Prosecutor's Response to "Requete de la Efense en vue de la 
suspension de tous les &lais de la proctdwe en appel en cours", 1 August 2006, Riplique de la Difense d la Riponse 
du Procureur suite d la requtte de la Difense en vue de la suspension de tous les dilais de la procidure en appel en 
cours, 7 August 2006. 
'' Scheduling Order, 15 August 2006. 
M Motion for Clarification and Additional Relief, 30 August 2006. 

Re@te en extrtme urgence de la Defense en vue de la Revision du Jugement en dnte du 13 Dicembre 2005 pour 
cause des faits nouveaux eVou de renvoi de la cause devant la Ian Chambre du TPIR pour en connaltre au fond, 11 
September 2006 C'Request for Review"); F'rosecutor's Response to u Requete en extreme urgence de la Wfense en vue 
de la RCvision du Jugement en date du 13 D h m b r e  2005 pour cause des faits nouveaux etlou de renvoi de la cause 
devant la 1" Chambre du TPIR pour en comaitre au fond >,dl September 2006, Riplique d la Reponse du Procureur 
suite d la uRequ8te en extrime urgence de la Difense en vue de la Revision du Jugement en date du 13 Dicembre 2005 
pour cause des faits nouveaux eVou de renvoi de la cause devant la I*= Chambre du TPIRpour en conmitre au fond u, 
25 October 2006. 
"Decision on Aloys Simba's Requests for Suspension of Appeal Proceedings and Review, 9 January 2Mn. 
72 Ruling on Defence Requests for Review of Trial Judgement and on Prosecution Motion, 17 August 2007. " Requtte en extrtme urgence de la Difense en vue d'obtenir l'autorisation de prisenter des moyens de preuve 
supplimentaires (Articles 73 et 115 du RPP), 3 April 2007; Prosecutor's Response to "Requite en ex t r im  urgence de 
la Difense en vue d'obtenir l'autorisation de prisenter des moyens de preuve supplimentaires (Article 73 et 115 du 
RPP)", 27 April 2037. Corrigendum, filed on 30 April 2007; Rtplique de la Defense suite d la Rkponse du Procureur d 
la "Requtte en extrtme urgence de la Defense en vue d'obtenir l'autorisation de prisenter des moyens de preuve 
supplkmentaires (Article 73 et 115 du RPP)", 11 May 2007. The Appellant filed the annexes to the motion on 12 April 
2007. 
25 Order Concerning Aloys Simba's *< RequCte en extreme urgeuce de la Dkfense en vue d'obtenir l'autorisation de 
presenter des moyens de preuve suppltmentaires >>, 18 April 2007. 
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documents in support of his Rule 115 application.26 On 21 May 2007, the Appeals Chamber 

dismissed the Appellant's motion in its entirety.27 

E. Hearing of the A D D ~ ~ S  

10. Pursuant to a Scheduling Order of 3 April 2007, the Appeals Chamber heard the parties' 

oral arguments on 22 May 2007 in Arusha, ~anzania.~' 

F. Post-Hearing Proceedings 

1. Order for Translation 

11. On 3 July 2007, the Appeals Chamber issued an order for the translation of Exhibits D3, D4, 

D5-A and D5-B, which were admitted at trial in Kinyarwanda only.29 The Appeals Chamber 

instructed the parties to file those unofficial translations of the exhibits which were in their 

possession and requested the Registry to provide certified translations of the exhibits into English 

and French. The Appellant and Prosecution filed confidentially their submissions on 9 and 11 July 

2007 respectively.30 On 16 July 2007, the Registry filed confidentially the official  translation^.^' 

2. Order to Reristrar Regarding BJKl 

12. On 13 July 2007, the Appeals Chamber issued an order in which it requested the Registrar to 

submit a detailed written submission on the steps taken by the Registry in order to secure the 

attendance at trial of B J K ~ . ~ ~  On 13 August 2007, the Registrar filed a confidential submission re 

B J K ~ . ~ ~  

26 Transmission despieces suite d l'ordonnance du juge de la mise en &at en date du 18 avrilZW7.24 April 2007. 
'' Decision on Appellant Aloys Simba's Request to Present Additional Evidence, 21 May 2007 (confidential filing). 
28 Scheduling Order, 3 April 2007. 
29 Order for Translation, 3 July 2007. 
30 Transmission par la Defense des traductions non-ojpielles en Franqais des pikes 03, 04, DSA, et DSB, 9 July 
2007; Prosecutor's Response to the Appeals Chamber's "Order for Translation" Dated 3 July 2007, 11 July 2007. 
3' Registrar's Submissions Under Rule 33(B) of the Rules on Order for Translation, 16 July 2007. On 3 August 2007, 
the Registry submitted additional information on the origin of Exhibit D4 (Registrar's Submissions Under Rule 33(B) 
of the Rules on Order for Translation, 3 August 2007). 
'' Simba Order to Registrar Regarding BJKl of 13 July 2007. 
33 The Registrar's Submission filed pursuant to Rule 33(B) of the Rules of Procedure and Evidence Regarding Securing 
the Attendance At Triat of Witness BJKl, 13 August 2007 (coniidential filing). 
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