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1. On 21 June 2005, the Prosecution filed an application to strike the Appellant’s Brief filed in
the appeal against the decision of the Trial Chamber in contempt proceedings against Kosta

Bulatovié.!

2. The Prosecution rightly submits that in the Scheduling Order issued by the Appeals
Chamber on 3 June 2005, the Appellant was ordered to file his Appellant’s Brief no later than 17
June 2005.2 However, the Appellant submitted his brief by fax to the Registry on Saturday 18 June
2005 at 00.26 am. As the Registry does not accept documents on the weekends, it was filed by the
Registry on Monday, 20 June 2005.”

3. In filing his Appellant’s Brief out of time the Appellant did not submit a motion pursuant to
Rule 127 of the Rules of Procedure and Evidence (“Rules”) requesting that his brief be considered
as validly filed and showing good cause to justify the delay. In these circumstances, the
Prosecution requests that the Appeals Chamber strike the Appellant’s Brief from the court record as
not timely filed.* In the alternative, if the Appeals Chamber chooses to accept the Appellant’s Brief
as validly filed, the Prosecution asks that it be granted three extra days in which to respond to the

brief to avoid prejudice accruing to it by the late filing.’

4. The Appellant filed a response to the Prosecution’s Application, but failed to identify good
cause justifying the Appeals Chamber receiving the Appellant’s Brief as validly filed pursuant to
Rule 127 of the Rules.® In that Response, Appellant’s Counsel states that he was unable to meet the
deadline despite his best efforts to do so. He says that he notified the Registry that he would be
unable to file the Appellant’s Brief on time rather than waste additional time in requesting an

extension of time from the Appeals Chamber.’

5. The Scheduling Order issued by the Appeals Chamber is unambiguous. The Appellant’s
Brief was to be filed on 17 June 2005. If good cause justified Counsel filing the Appellant’s Brief
after the time stipulated in that Order, then that good cause should be presented to the Appeals
Chamber, and a request for an extension of time should have been made before the filing deadline

or a request that the Appellant’s Brief be received as validly filed pursuant to Rule 127 of the Rules

! Prosecution’s Application to Strike Appellant’s Brief, 21 June 2005 (“Prosecution Application”). The

Prosecution’s Application was directed to the Trial Chamber and not the Appeals Chamber. However, the Registry has
marked the Prosecution’s Application with the correct case number and circulated the filing to the Appeals Chamber.
Upon this basis, the Prosecution’s Application has been validly filed before the Appeals Chamber.
2 Scheduling Order, 3 June 2005.

Ibid, pars 1-3.
4 Ibid, par 4.
5 Ibid, par 2.
¢ Appellant’s Response to Prosecution Application to Strike the Appellant’s Brief and Request for Variation of
Time Limits, 22 June 2005 (“Appellant’s Response™).
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should have been made at the time of the filing of the Appellant’s Brief out of time, if not before.
The fact that Counsel for the Appellant has not sought to justify his late filing and has requested the
Appeals Chamber to receive it as validly filed after the fact is sufficient grounds for the Appeals
Chamber to strike the Appellant’s brief as not validly filed, as is requested by the Prosecution.
Indeed, when clear time limits are transgressed without justifiable explanation, the Appeals
Chamber is hesitant to do other than reject the filing. In this case, however, the Appeals Chamber
has determined that the interests of justice warrant it receiving the brief as validly filed despite

Counsel’s breach of its Order.

6. Contempt proceedings are ancillary to proceedings at the Tribunal and arise from the
inherent power of the Judges of this Tribunal to protect the integrity of their own proceedings.
However, this particular contempt appeal also touches upon fundamental due process rights of an
Accused, Mr MiloSevi¢, charged with particularly serious offences in a way that other contempt

proceedings heard at this Tribunal have not.

7. A central argument made by the Appellant in his grounds of appeal is that the Trial
Chamber should not have allowed his cross-examination to continue in the absence of the Accused
and that, as a result, he should never have been put in the position of refusing an order of the
Tribunal and subsequently being charged with contempt of the Tribunal for such a refusal. Prior to
the commencement of the contempt proceedings against him, the Appellant requested the Trial
Chamber to reconsider its ruling on this basis. The Trial Chamber refused to do so on the basis that
it was not its role to reconsider such a decision, one which it already had determined was warranted,

in the context of a proceeding of contempt against the Appellant.

8. In these circumstances, if the Appeals Chamber refuses due to a procedural irregularity to
accept the Appellant’s Brief as validly filed, then the Appellant is placed in the unfortunate position
of being charged with contempt but denied the opportunity to respond fully to that criminal charge.
Upon this basis, the Appeals Chamber has determined that the possible implications of this
contempt proceeding for the rights of the Accused Mr MiloSevi¢ warrant some leniency to the

Appellant despite his Counsel’s failure to abide by the Scheduling Order of the Appeals Chamber.

9. On the basis of the foregoing, the Appellant’s Brief filed on 20 June 2005 is deemed to be
validly filed. The Prosecution is granted a further three days to file its response to the Appellant’s
Brief from 27 June 2005 as ordered in the Scheduling Order to 30 June 2005.

4 Ibid, pars 5-6.
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Done in English and French, the English version being authoritative.

Done this 23™ day of June 2005
At The Hague
The Netherlands

<\J Cv\/&\"/\f\

Theodor Meron
Presiding Judge

[Seal of the Tribunal]
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